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adviser to

ministry testifies at SPC

By M.J. M. Zarook

The Board of Directors of Hotel Developers (Lanka)
Limited, owners of the Hilton Hotel were informed of
the discrepancies in the building project but the directors
did not show any interest. The government nominee,
Mr. K. Shanmugalingam, then deputy secretary to the
Treasury was the only person who showed some interest,
Mr. Nihal Sri Amerasekera, Chartered Accountant and
currently financial advisor to the Ministry of Finance,
said yesterday, before the special Presidential Commis-
sion inquiry into malpractices and irregularities in
certain public institutions.

The Commission comprises Justice Priyantha Perera,
Judge of the Supreme Court (chairman), Justice Hector
Yapa, Judge of the Court of Appeal and Mr. F. N. D.
Jayasuriya, High Court Judge.

When sittings commenced at the BMICH, Mr.
Douglas Premaratne acting Solicitor General presented
for inquiry matters relating to Hilton Hotel project.

Mr. Premaratne in opening the inquiry said Hotel
Developers (Lanka) Limited was formed for the con-
struction and equipment of the Hilton Hotel.

Sixty four per cent of the shares belonged to the
government while Mitsui company and Taisei Corpora-
tion, Japan, who were responsible for the construction
had 27.5 per cent.

According to the original plans and the prospectus the
hotel was to have 22 floors with 452 rooms and basement
car parking for 400 vehicles. However after the building
was completed it was discovered by a member of the
Board that the hotel had only 20 floors with 387 rooms
and the basement car parking was brought down to 200
vehicles.

Mr. Premaratne said though this fact was brought to
the notice of the board by this member every effort was
made to suppress it.

Acting Solicitor General pointed out that the govern-
ment’s interest in this was because it has given a
guarantee for the loans obtained for the construction of
the hotel and on the basis of this payment planned for
452 rooms. With the reduction of the rooms, the debt
cannot be serviced and the government would have to
pay the contractors in view of the guarantee.

The first witness Mr. Nihal Sri Amarasekera, Char-
tered Accountant and Chartered Management Accoun-
tant, examined by Mr. Premaratne said he was at present
advisor to the Minister of Finance.

He was one of the original directors of Hotel De-
velopers (Lanka) Ltd and was a subscriber to the
memorandum and Articles of Association of the com-
pany.

According to the share capital 64 per cent belonged to
the government while the contractors Mitsui and Com-
pany and Taisei Corporation had 27.5 per cent along
with another Japanese company. The balance sheets
were owned by the public.

The company was incorporated in 1983 and according
to the prospectus showing features of the Hilton Inter-
national Colombo the hotel was to have 22 floors with
452 guest rooms.

The government nominees on the Board of Directors
were Dr. Rajalingam and Mr. M. G. L. Fernando who
were later replaced in December 1990 by Mr. K.
Shamugalingam, Dr. H. Randeni and Mr. Peter Perera.

The chairman of the board from its inception was Mr.
Cornel Perera. The property on which the Hilton Hotel
was built had been leased to Cornel Perera by the Urban
Development Authority on a 99 year lease and this was
leased to Hotel Developers Ltd.

Mr. Amarasekera said according to the articles of
association it was mandatory that one¢ of the directors
representing the foreign collaborators should be present
at every board meeting. No resolution could be adopted
without the foreign collaborator voting in favour of the
resolution.

Chairman: Would you say this is an extraordinary
provision? — Yes. This is what the foreign collaborators
wanted to protect them financially.

witness said the first profitability forecast made by
Hilton International took into consideration 456 rooms
in three towers of which 452 were the guestrooms while
four rooms were allocaled 10 the management. At
present there were only two towers.

In international five star class hotels the buildings were
planned on a standard sized rooms called room modules
and if a suite such as a presidential suite had to be
formed, two or three or more rooms were amalgamated
into a suite.



While Mitsui-Taisei were the contractors the architect
of the hotel project was a Japanese company K.K.S.
Associates which was said to be a separate company but
their information was that K.K.S. was a part of Mitsui-
Taisei.

The project was handed over to the contractors
Mitsui-Taisei on a turnkey basis.

Chairman: What is a turnkey package? - The contrac-
tor handles the construction, equipment, furniture etc.
and hands over a complete product to the owner that was
operatable as soon as the owner takes charge.

Mitsui-Taisei were the supervisors of the project. They
had a separate executive director at the site.

Construction started in March 1984. In August 1983
the architectural plan was submitted to the Urban
Development Authority and approval was received in
March 1984,

The original plan was called the project plan. But for
actual construction a detailed plan was made which was
called the construction drawings.

Mr. Amerasekera said that when he discovered the
discrepancies in the number of floors and rooms he sent
a memorandum to the Board refusing to make payment
to the Japanese contractors. When he raised these

matters Mr. P. Paskaralingam, Secretary to the Treasury
and Chairman of the UDA appointed a committee to go

into his complaint. The committee comprised Mr. K. -

Shanmugalingam, D.S.T, Mrs. Casichetty, Director of
Economic Affairs and witness.

Witness said that after the construction of the hotel
project commenced a fire was reported in October 1985.
The fire was reported in the newspapers but he did not
visit the site.

All drawings and documents got burnt. The construc-
tion was completed in June 1987 and the soft opening
was held in July 1987.

Q: Did you notice any discrepancy between the
original plans and the plans which replaced them after
the fire? - I did not at that time. But somewhere in
October or November 1987 while carrying out my
accounting work on the profitability forecast I dis-
covered that the number of rooms was lesser than the
number of roooms referred to in the report.

Further questioned by the acting SG, Mr. Amerasek-
era produced a letter which had been addressed to the
Assistant Secretary, Finance by C. Weerakoon, Engin-
eer, Hotel Developers seeking advice as to how to get the
amended plan approved by the Urban Development
Authority. The letter speaks of minor architectural
alterations to the original plan. Attached to the letter was
a list of the proposed alterations.

Justice Priyantha Perera: It makes no reference tothe
reduction of floors? - Witness: No.

Mr. Amarasekera said that when the amended plan
was submitted in 1985, it was never reported to the Board
which knew nothing about it. According to the Invest-

ment Agreement, with the government of Sri Lanka, no
amendments or modifications could be carried out
without the approval of all the parties. It was around this
time that the fire took place. Subsequently in December
‘85 without having any suspicion witness called for
reports from the architects and the construction people
merely as a routine matter and discovered the discrepan-
cies.

Justice Perera: Thisamended or substituted plan, was
it before or aftr the fire? - There was no amended plan.
An inquiry had been made in August 1985, about
amendment.

Mr. Amerasekera said in August there was no formal
application to the UDA. The August 8 letter was to seck
advice as to the procedure to be followed to file an
amended plan.

Nobody has been able to produce the original plan yet
and the fact that the plan was being amended was not
suppressed and I felt it was a deliberate....

High Court Judge Jayasuriya: You must state the
facts and we will draw the conclusions.

Mr. Premaratne next questioned the witness on letters
he had written to Mrs. Casiechetty, Director, Economic
Affairs of the Ministry of Finance in which he had
pointed out that the original plan had 27 sheets, but the
plan submitted had only 20 sheets.

Justice Perera: When the plan was later found to be
amended or substituted did the Board try to locate the
original plan? - No.

Justice Perera: What you say is that apart from your
initiative the Board was indifferent? - Yes.

High Court Judge Jayasuriya: You said Mr. Shan-
mugalingam also took an interest? - In the early stages
Shanmugalingam supported me but subsequently, after |
instituted action in the district court Mr. Shanmugalin-
gam remained a silent party.

Mr. Amerasekera said the Board wanted this matter to
be referred to Mr. Choksy.

Mr. Premaratne: When did Mr. Choksy come into the
Board as a Director? - Mr. Choksy came on to the Board
in December 1986. If I may explain at that time there was
provision in the Board for a director to be clected. Mr.
Choksy was to be proposed as a director. Mr. Radakrith-
nan contested and Mr. Choksy won.

The commission meets again at 9.30 a.m. today.

Mr. Douglas Premaratne PC, Solicitor General with
Mr. A. S. M. Perera, Deputy Solicitor General, Mr.
Asoka de Silva, DSG, Mr. Salim Marsoof, DSG and Mr.
Parakrama Karunaratne, Senior State Counsel is assist-
ing the commission.

Mr. Godfrey Gunasekera SSP is the chief Invetigator.

Mr. N. A. Obadage is the secretary to the commission
while Mr. S. K. P. Bambarenda is the Asst. Secretary.



THE ISLAND - TUESDAY 28 MARCH, 1995

Hilton Hotel project original plan
missing— witness tells Gommission

By V. K. Wijeratne

“The original plan
pertaining to the Hilton
Hotel Project submitted
for approval to the
Urban Development
Authority is not avail-
able. Although the plan
now available is refer
red to as an amended
plan, | would rather call
it a ‘substituted plan’,”
said Mr. Nihal Sri Amar-
asekara, a Director of
Hotel Developers
(Lanka) Ltd., testifying
before the Special
Presidential Commis-
sion of Inquiry probing
into matters relating to
the Hilton Hotel Project
among others.

The Commission of
Inquiry consists of a
Judge of the Supreme
Court P. R. P. Perera
(Chairman), Judge of
the Court of Appeal H.
S. Yapa and Judge of
the High Court F. N. D.
Jayasuriya. The Com-
mission resumed sit-
tings at the BMICH in
Colombo.

Mr. Amarasekara
said that an amended
plan should have the
amendments noted in
red ink and should be
filed along with a copy
of the original plan.
“Such is not the one
now referred to as an
amended plan,”
observed Mr. Amarase-
kara.

At the outset, Acting

Solicitor General Doug-
las Premaratne PC de-
scribed the main fea-
tures of Hotel Develop-
ers (Lanka) Ltd., as a
public quoted com-
pany. He explained that
64% of the share capit-
al of the company was
government’'s, 27.5%
in the hands of the con-
structing company and
8.5% with the public.
He said that the. hotel
was to consist of 22
floors, 452 rooms and
basement car park to
hold 400 vehicles.

He said that during
the latter part of 1985
certain discrepancies in
regard to the number of
rooms and the base-
ment car park were
noted. “When one
Director made such
observations none took
serious note of it,” said
Mr. Premaratne.

Mr. Amarasekara in
his evidence said that
there were at the outset
2 Directors on behalf of
the government share-
holding and this num-
ber was increased to 6
later. He admitted that
there was a provision in
the Articles of Associa-
tion whereby the assent
of the foreign collabor-
ator was a must in all
matters.

He mentioned that
the hotel was to consist
of two towers and each
of them was to contain
228 rooms. Four rooms

were to be set apart as
Manager’s rooms, he

obseérved.

When Mr. Amarase-
kara described the Hil-

ton project as a turn-
key project, the Com-
mission wished to
know what exactly was
meant by a turn-key
project. Mr. Amarase-
kara explained that at a
fixed price, it was
undertaken to con-
struct, equip, furbish
and handover a operat-
able project, with the
turn of the key.
“Plans had been sub-
mitted to the UDA for
approval in October 83
and had been
approved by the UDA in
March 84. After con-
struction work com-
menced there was a fire
at the construction site,
reportedly due to an
electrical short circuit.

"The fire had occurred

on 18.10.85 and re-
ported on 30.10.85",
observed Mr. Amarase-
kara.

“In 89 December
when | brought to the
notice of the Board cer-
tain discrepancies that |
came across in my
routine duties, a Board
was appointed consist-
ing of-Mr. K. Shanmu-

galingam, Ms.
Casiechetty and me to
go into them,” Mr.

Amarasekara
observed.

“As a result of this
committee, | had to
obtain files and records
from the UDA where |
saw the discrepancies
pointed out by me. It is
then that | found the
original plan missing.
The amended plan now
in e cdoes not have a
title or heading. A Bill of
Quantities is’ not avail-
able,” said Mr. Amar-
asekara.

Mr. Amarasekara
also said that written
approval of all parties
was necessary for all
changes, but that the
Board knew nothing
about them and that
the Board took no effort
to locate the original
plan.

Answering a ques-
tion by the Commis-
sion, the witness admit-
ted that the Board was
indifferent to all this.

The Comission re-
sumes today.
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Special Presidential Commission probes Hitton Hotel

By V. K. Wijeratna

Cornel Perera,
Chairman of Hotel De-
velopers, K. N. Choksy,
a director and the Japa-
nese directorwentto the
Ministry of Finance
without any authority
from the Board of Direc-
tors and obtained Min-
istry Secretary R.
Paskaralingam's author-
ity to agree to a payment
of two million US dollars,
inspite of my having
opposed this paymentin
the absence of Vvital
documentation, a pre-
requisite for all such
payments®, Nihal Sri
Amarasekara, a director
of Hotel Developers
(Lanka) Ltd., continuing
the previous day's evi-
dence before the Special
Presidential Commis-
sion of Inquiry probing
into matters relating to
the Hilton Hotel Project,
amongothers, made the
above observations,
when the Commission
resumed sittings yester-
day (28) at the BMICH in
Colombo.

The Commission of
Inquiry consistsof Judge
of the Supreme Court P.
R. P. Perera (chairman),
Judge of the Court of
Appeal H. S. Yapa and
Judge of the High Court
F. N. D. Jayasuriya.

Douglas Premaratne
acting Solicitor General
was leading evidence.

Mr. Amarasekara
said that the completion
certificate which said that
the building was practi-
cally completed, did not
refer to any amended
plan. "This also did not
refer to any bill of quan-
tities and final measure-
ments, which | should
have normally seen®,
said Mr. Amarasekara.

He said that in the
absence of necessary
documentation, he was
not sure whether quality
had been adhered to.

Though a 40,000
sq. feet. of floorareahas
been referred to in the
Design and Supervision
Contract a physical
measurement had been
resented. The Ministry
of Finance also refused
this request. Even in the
courts this wasopposed”
Mr. Amarasekara said.

He said all his at-
tempts including even in
writing to obtain a copy
of the Bill of Quantities
and the final measure-
ments were of no avail.

*The furniture and
fittings now cannot be
verified as the original
schedule giving such
lists is also missing” the
witness said.

Mr. Amarasekara
also said that when he
was probing the matter
in the course of his
duties, he came across
a file maintained in the
office of the Hotel De-
velopers, wherein there
was an undated minute
to say that the original of
the plan given by the
UDA got bumtin the fire
of 1985.

He said that more
light could be shed on
this, if the file could be
obtained.

He maintained that
no amendment to any
plan was possible with-
out the wrtten unani-
mous agreement of all
parties concemed.

In another corre-
spondence on the sub-
ject "Outliine of the
Project® although the
number of storeys was
referred to as 20, noone
did query and it went
unnoticed, said Mr.
Amarasekara. “The
shortage of storeys'was
discoveredonly in 1980.
A floor area of 39,647
sq. ft. was also men-
tioned” observed the
witness.

“In board meetings

when these discrepan-
cieswere talkedabout, a
government nominee,
Mr. M. T. L. Fernando
suggested that an inde-
pendent engineer be
consulted on the matter.
The board decided to
get the advice of Mr. K.
N. Choksy in regard to
the proposal of Mr. M. T.
i Femando. Mr.
Choksy's opinion was
that suchwasnotneces-
sary for which he gave
his reasons. Oneamong
them was the extra cost
to the shareholders.
Subsequently ataboard
meeting the chairman
had praised the clear
manner in which Mr.
Choksy tendered his
opinion”, said Mr.
Amarasekara.

Answering the Com-
mission Mr.
Amarasekara said that
both he and Mr. M. T. L.
Femando though did not
agree with the opinion of
Mr. Choksy were not
able to oppose it. He
explained that profes-
sionally Mr. M. T. L.
Femando was his supe-
rior and he himself was
silent and also that at
that time Mr. Choksy
wielded alotofinfluence
and power.

*I  remember the
mock presentation of a
room made by the ar-
chitects to give the di-
rectors a feel of what
and how the completed
hotel would look like. |
vividly remember the
smoked mirrored glass
shownin “Blue Elephant®
whichnowhasonly mere
padded covering.
Whether there was the
gold plated finishes or
the quality of marble
cannotnowbe verifiedin
the absence of adequate
documentation® re-
vealed Mr.
Amarasekara.

The Commission will
resume on March 30.
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Accountant continues
evidence at Hilton inquiry

by Norton Weerasinghe and M. J. M. Zarook

Whether the construction work was done according to
schedule or not, the Japanese contractors took payment
regularly in Japan. There was no certification of the work
done on the materials supplied before such payments were
made, Mr. Nihal Sri Amerasckera, Chartered Accountant
and Advisor to the Ministry of Finance said before the
Special Presidential Commission of inquiry at the BMICH
yesterday.

The Commission which comprises Justice Priyantha
Perera (Chairman) Justice Hector Yapa and Mr. F. N. D.
Jayasuriya High Court Judge is inquiring into malpractices
and irregularities in certain public institutions.

Mr. Nihal Sri Amerasekera, Chartered Accountant and
Financial advisor to the Ministry of Finance, the overnight
witness, examined by Mr. Douglas Premaratne, acting
Solicitor General said that the two documents (P 29 and P
30) were the certificate of completion and the final cer-
tificate issued by the architects.

The certificate of completion stated that the construction
was practically completed on April 30 1984 the defect
verification period was one year, after which the final
certificate was issued.

The completion certificates did not disclose any amended
plan or substituted plan.

Mr. Premaratne: Do you think that these certificates
conformed to the usual final certificate issued after comple-
tion of a project? - I am not a professional expert but I think
the certificate should contain final measurements ........

Chairman: This witness is not competent to answer that
question.

Mr. Premaratne: I will withdraw the question.

Witness said he would have expected to see the final
specified bills of quantities and final measurements in the
certificate of completion.

Because these final documents were not produced he
refused to be a party to paying the contractor. It is on the
final bill of quantities and final measurements that we will
know that the project has been completed according to
specifications.

Mr. Amerasekera produced the contract agreement sig-
ned in January 1984 relating to equipment and supplies.

Questioned whether there was a big difference between
the 40,000 sq meters envisaged in the original agreement and
the completed building witness said.

That is not known, My Lord and physical inspection of
the building has been resisted. I asked for permission and
that was refused. I filed an application in the District Court
and that was opposed.

All the documents relating to construction agreement etc
~aferred to a building with 452 guest rooms. Government
was not a party to the construction agreements, ¢tc but it was
a party to the investment agreement.

Mr. Amerasckera referred to the architects agreement
(Article 601) where the responsibilities of the architect was
set out.

The agreement would require the architect to keep
accurate records of the building project among other things
and make them available to the employer (the owning
company) when requested.

Chairman; Were those records made available to the
company? - I do not know but when I requested for them it
was refused.

In the absence of the original scheduled it was not possible
to verify whether the contractual agreements had been
adhered to.

Chairman: Is it your position that no one has a copy of the
original plan? - Yes. I tried to obtain a copy of the original
plan from the hotel office and I examined the file in respect
of the UDA. There was a handwritten note in the file which
stated that the original plans had got burnt in the fire that
nccurred in August 1984. But the fire actually took place in
1985.

Q: What is the date of this minute? - There is no record of
the date. But I took the precaution of numbering the pages
in the file.

Chairman: How are you in a position to say that the note
was made in 1984? - I cannot say that. I am only saying that
the note refers to the fire having taken place in 1984.

Witness said he did not look into the pages which were
before and after the handwritten note but he did number the
pages.

The investment agreement had a clause which stated that
no amendments could be made without the consent of all
parties to the agreement which included the Government of
Sri Lanka.

The Japanese company did not obtain consent from the
owning company or the Government in respect of any
amendment of the plan or substitution of the plan.

None of the copies of the plans was available now.

In July 1985, Mr. Amerasckera said he wrote to the Board
of the Hotel Developers Ltd requesting progress reports.

Q: What was the response? - The Japanese executive
director started tabling reports on and off. In a report
captioned outline of the project the architect referred to the
number of storeys as 20 when the contract was for 22 storeys

Chairman: When this report was presented didn't the
Board make a query? - No, my Lord. It went un-noticed. I
discovered it only later when I started probing. These are
matters for the executive director who was incharge of
construction and perhaps the managing director.

No one at that moment would have thought there was a
difference between the original plan and what was being
constructed. We thought we were dealing with a reputed
company.

Witness was referred to the loan agreement.

He said there were no interim payments made while the
building was being put up. The Japanese wanted monies
remitted as payment of loans in six monthly instalments.

Atnostage did the Board certify that work had been done
for the payment made.



Q: In other words whether the work was done or not,
whether the material was supplied or not payment went on?

- Actually the Japanese paid themselves from the mouey
available in Japan. It was when the payment of the retention
money came up that I asked for certification of the work
done.

Hilton International submitted its profitability report in
March 1983 based on 452 guest rooms.

Witness was referred to the preliminary agreement. It
gave the price of construction as 11,952 million yen. The
supplies contract was for 16,080 million yen. The design
contract was for 400 million yen.

Witness said it was discovered that the project had only
387 guest rooms and not 452 when Hilton International
submitted its monthly profitability reports.

Witness said when Mr. M.T.L. Fernando, the Govern-
ment nominee on the Board, a chartered accountant and
precedent partners of Tourquand Young made a query
about obtaining the services of an engineer to make an
" Mr. Choksy was consulted and he gave a letier on 8
August 1988 stating that it was not necessary to obtain an
independent examination as the architect was required by
the contract to give a report at the completion of the
construction. He also said it was only if the Board questioned
the architect’s competence and integrity that an indepen-
dent opinion would be required.

Chairman: He has qualified by saying that it was de-
trimental to the sharcholders to get any independent
examination?- Yes. He has also said that the contractors
would not be obliged by such an independent opinion. Mr.
M. T. L. Fernando in his query had stated that the architect
and the contractors were more or less connected and that in
the circumstance it would be prudent to get an independent
engineer to examine and report on the construction.

The Board decided, on Mr. Choksy's letter not to retain an
independent engineer and thanked Mr. Choksy for his clear
opinion.

Chairman: Personally, Mr. Amerasekera, were you satis-
fied with Mr. Choksy's opinion? - No. I was not - Nor was
Mr. M.T.L. Fernando. At that time Mr. Choksy's standing
and reputation were such that I did not want to question. |
was silent. Mr.M.T.L. Fernando also did not proceed
further.

At thisstage Mr. Amerasekera was referred to the minutes
of the Board meeting of 18/11/87 and he said that Mr.
Koguto, a representative of Mitsui and Co. had been present
at that meeting. He was in Colombo at that time.

Mr. Amerasekera said that after the hotel opening in July
1987 and consequent to his pointing out the discrepancy in
the number of rooms, Mr. Koguto produced a profitability
report on the basis of 387 rooms.

Witness at this stage produced the profitability report of
forecasting income and expenditure at the end of December,
1987 which he said was forwarded by Mr Koguto and
presented to the Board.

In February 1988 too witness received from the Japanese
company - a profitability report forecasting income and
expenditure.

Both documents refer to a capacity of 141,255 room
nights. That was covered at the rate’of 387 rooms into 365
days.

Mr. Amerasekera said Mr. Choksy's letter stating that an
independent examination was not necessary was sent in
August, 1988. .

The final certificate by the architect was issued an August
26, 1988. This was issued after Mr. Choksy's letter. The
significance of this was that the final inspection by the
Japanese was carried out on March 24 and 25, 1988 but the
certificate was given only in August, 1988.

Witness was next referred to a memorandum which he
had addressed to the Board of Directors in which he had
pointed out that he could not make any payments until he
had a satisfactory clarification on the bill of quantities and
list of measurements. In that memorandum he referred to
the 22 floors. Chairman: At that time were you aware there
was a shortage of floors? - I was only quoting from the
construction agreement. I felt that the completed construc-
tion had every detail but as a Chartered Accountant I had to
restrain myself.

Justice Yapa: When there was a discripancy in the
number of rooms you did not think of finding out the
numbser of floors? No.

Mr. Amarasekera said that his memo was forwarded to
Mr. Choksy by Mr. Ogabi, who was the Japanese executive
and Mr. Choksy had replied to Mr. Ogabi stating that the
owner will be justified in making the balance payment to the
contractor in persuance of the certificate issued by the
architect.

Mr. Choksy in his reply had also stated:

In regard to the necessity I advisability of obtaining a
completion certificate from a third party architect, I have
already advised by letter dated 8th August 1988 that this is
not necessary.

Chairman: He says that the certificates are conclusive and
recommends payment? - Yes. '

Chairman: Does he express any legal opinion? - No, as a
Director.

Mr. Amarasckera further examined by the acting
Solicitor General said that the letter was tabled at a
subsequent Board meeting and he (witness) told Mr. Choksy
that he could not accept his opinion. It was his (witness’s)
view as a Chartered Accountant that Mr. Choksy did not
have any engineering or architectural expertise to give such
an opinion. Nor did he have the competence.

Mr. Amerasekera said that before the hotel was construc-
ted the architects and engineering designers made a mock
room to show what the hotel would look like once it was
completed, He could vividly remember the Bl u¢Elephant
the night club - was to have smoke mirrored glass right
round, with elephants etched Subsequently the etched
clephants were not there.

Mr. Amerasekera said that as an accountat he felt it his
duty to call for proper specifications. Any accountant has to
be that.

Chairman: Although it might hurt some? & Yes. I took
great exception that.I being an accountant was asking for
documents. Mr. Choksy being another professional should
not have abstructed me.

Mr. Amerasckera said he had the courage to stand up and
refute Mr. Choksy's opinion. I would have liked Mr. Choksy
to reconsider his opinion.



Mr. Amerasekera went on to say that on January 25, 1990,
Mr. Cornel Perera, Mr. Ogabi and Mr. Choksy had met Mr.
R. Paskaralingam, secretary to the Ministry offinance to
obtain approval to pay 2 million dollars to the Japanese
company. They did not have Board approval to do this. But
they subsequently informed the Board at the meeting held
on the same day.

Chairman: The Board minutes do not bear out the fact
that the meeting with Mr. Paskaralingam was to get
approval for payment of 2 million dollars?But Mr. Pask-
aralingam had issued a letter to pay this sum. It was
subsequently placed before the Board.

Justice Yapa: If there was no unanimity in the Board to
make payment was it a sound thing to go to the Secretary/
Finance and get the payment approved?.

Witness: It is not proper. At this particular time Mr.
Choksy was an MP and he cxercised a fair degree of
influence and authority. This company was owned by the
Government. The Government had given a guarantee on
behalf of the company and Mr. Choksy had an interest.
There was evidence to show that Mr. Choksy had met the

Secretary to the Ministry of Finance. In my opinion this was
a violation of the Constitution.

Chairman: Mr. Amarasekera, | don’t think you should
express your opinion on these matters.

Mr. Premaratne: What was the necessity for Mr. Choksy
and Mr. Cornel Perera to go and meet the Secretary to the
Ministry of Finance? - [ don’t know.

Q: As directors of the Board did they have an obligation to
meet Secretary/Finance? - Government being the guarantee
they would have met him.

Chairman: Would Mr. Paskaralingam as Secretary/Fin-
ance have authority to give directions to the Board? - He
could act through the government nominees. But being a
government concern the Secretary Finance called for a
meeting of the Board.

The Commission will meet again at 9.30 a.m. on Thurs-
day.

Mr. Douglas Premaratne, PC, Solicitor General with Mr.
Asoka de Silva, Deputy Solicitor General, Mr. Saleem
Marsoof, DSG, Mr. Parakrama Karunaratne, Senior State
Counsel and Mr. Mayadunne Corea, State Counsel is

By V. K. Wijeratna

“I went to the District
Court, Colombo seek-
ing an injunction in re-
gard to the payments
due to the construction
company, citing the
construction company,
Hotel Developers and
the Directors at the
time, as defendants.
After filing action | sent
a copy of the plaint to
the Ministry of Finance.
Thereafter | received a
telephone call from Ms.
Casichetty to say that
Mr. Paskaralingam
wanted her to inform
me that President Pre-
madasa was disturbed
and that he wanted me
to consider withdraw-
ing my court action, as
it was embarrassing to
the government. Mr.
Paskaralingam was on
his way to a World
Bank meeting. Some-
one was reported to
have told the President
that | am making others
believe that the Gov-
ernment was behind

my action,” said Mr.
Nihal Sri Amarasekara,
a director of Hotel De-
velopers testifying be-
fore the Special Pres-
idential Commission of
Inquiry probing into the
Hilton Hotel Project,
among others when the
commission resumed
sittings yesterday (30)
at the BMICH in Col-
ombo.

Judge of the Sup-
reme Court P. R. P.
Perera is the Chairman
of the Commission of
Inquiry while Judge of
the Court of Appeal H.
S. Yapa and Judge of
High Court F. N. D.
Jayasuriya are its other
members.

Mr. Amarasekera
continuing said that he
sent a fax to Mr. Pas-
karalingam at the IMF
office, Washington ex-
plaining his action.

“Thereafter | went to
Singapore and later to
London. On my way
back home, at the Lon-
don Airport | met the Sri

assisting the Commission.
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Hiltonmn Hotel probe
1 went to DC to seek an

Lankan team in transit
on their way to an Aid
Group meeting. Mr.
Paskaralingam and Mr.
Shanmugalingam too
were there. The latter
told me that | left after
filing action and that, he
had to bear the brunt of
it. Mr. Paskaralingam
also spoke to me. | told
him, | never made the
statement attributed to
have been made by
me. He told me that if
this was a fraud to
stand firm. Mr. Paskar-
alingam told me that it
was Mr. Choksy who
had upset the Presi-
dent. On my way back |
met Mr. Ranil Wick-
remesinghe who said
that my action had
been a great help to the
government and the
country. Upto now no
payment had been
made as a result of my
action. The sum in-
volved is fourteen
thousand million
rupees” Mr. Amarase-
kare said:

Witness

Mr. Amarasekara
further said that at one
time Mr. Shanmuga-
lingam also expressed
dissatisfaction over the
state of affairs and sup-
ported him. He asked
what was the difficulty
in complying with the
requirements insisted
upon by me.

“While | was pressing
for the documentation
that | considered
necessary prior to mak-
ing any payment, ac-
tion was contemplated
to remove me from the
directorate. That was to
amend the Articles and
to remove the directors
nominated by Cornel!
and Co. which included
me, Mr. Amarasekara
added.

Whan the Commis-
sion asked why he
thought he was sought
to be removed, he said
he did not know.

Acting Solicitor
General Mr. Douglas
Premaratne was lead-
ing evidence.
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Felt payment shouldn’t be made to
contractors until discrepancies in
Hilton building were resolved - Witpess

(By M J. M. Zarook and Norton Weerasinghe)

When he discovered the discrepancies in the Hilton Hotel
building he felt that payment should not be made to the
Japanese contractors until those matters were resolved, Mr.
Nihal Sri Ameresekera, Chartered Accountant and Advisor
to the Ministry of Finance said at the BMICH yesterday.

He was continuing his evidence under examination by Mr.
Douglas Premaratne PC, acting Solicitor General before the
Special Presidential Commission of Inquiry into malprac-
tices and irregularities alleged to have taken place in certain
public institutions.

The Commission comprises Justice Piyantha Perera
(Chairman) Justice Hector Yapa and Mr. F. N. D.
Jayasuriya.

Mr. Nihal Sri Ameresekere, Chartered Accountent ex-
amined by Mr. Douglas Premaratne, acting Solicitor Gen-
eral was referred to the memorandum he submitted to the
Board in December 1989.

In January 1990 there was a meeting at the Treasury with
Mr. R. Paskeralingam Secretary, Ministry of Finance.

In his memorandum he had taken objection to making
payment to the Japanese consortium until the bill of
quantity of final measurements etc were submitted to certify
that the contract had been done according to schedule.

At the meeting at the Treasury Mr. Choksy Director, Mr.
Cornel Perera M. D. and Mr. Ogami Executive Director
along with Japanese delegation representatives of Mitsui-
Taisei met Mr. Paskaralingam.

Chairman: Were you present at the Treasury meeting? -
No.

Chairmar- Then you will not be able to speak to what
happened at the meeting?- Subsequently at a Board meeting
in February, 1990 there was a minute referring to the
Treasury meeting.

In consequence to that meeting Mr. Paskaralingam wrote
to the Board stating that the government would invest Rs
40,000,000 (1 million US dollars) in the company (for which
shares whould be allotted to govt.) and that the company
should pay 2 million US dollars to Mitsui Taisei.

Chairman: So this was what was discussed at the meeting
with Mr. Paskaralingam? - Yes. I believe so.

Mr. Amerasekera referred to the letter sent by Mr. Choksy
dated 28 February 1990 giving a second opinion.

Mr. Choksy had said: 1 have considered the letter sent
relating to the memorandum submitted by Mr. Nihal
Amerasekera (Director). I have considered the certificates of
practical completion and the final certificate dated 25-8-88
issued by the architects.

These certificates are in accordance with the general
conditions of the contract. The completion certificate final
certificate expressly states that all necessary defective works
have been evecuted during the defects liability period. The
two certificates are adequate coverage that the hotel con-
struction work is in conformity with all the stipulations of
the contract and the owner will be justified in making the
balance payment to the contractor.

In regard to the necessity of obtaining a completion
certificate from a third party architect I have already
advised that this is not necessary.

Mr. Ameresekere said the original plan was for 452 guest
rooms, but what was built was 408 rooms (though given as
387 rooms which included suites). The car parking for 400
vehicles in four basement levels was reduced to 190 vehicles
in two basement levels.

Witness referred to Mr. M. T. L. Fernando’s request for an
independent engineer to inspect the project. Mr. Fernando
had said that the architect doing the project was more or less
connected with the contractors Mitsui Taisei and therefore
for the benefit of the shareholders on independent report
should be obtained.

Mr. Choksy joined the Board of Hotel Developers Ltd asa
director in December 1986.

Mr. K. Shanmugalingam DST too had suggested that the
services of a local engineer he obtained to look into the
construction in view of the allegations made as to shortage of
rooms and parking space and work not being done accord-
ing to the contract.

Chairman: Did Mr. Choksy express any view after Mr.
Shanmugalingam made his suggestions on March 7? - No.
My Lord Mr. Choksy was not present.

Mr. Ameresekere said in view of the serious discrepancies
in the construction he had suggested that the matter be
referred to arbitration. He had said in his memorandum that
the final certificate only confirmed the work according to an
amended plan which had not be authorised by the Board.
Mr. Shanmugalingam agreed with his view.

The UDA told him that they did not have a copy of the
original plan. Till the discrepancies were discovered no one
had disclosed that work had been done on a substituted or
amended plan.

Toaquestion by the chairman, Mr. Ameresekere said that
after comparing the project plan with the other documents
available he found that there were these discrepancies and
he felt that payment should not be paid until these matters
were resolved.

Witness said on August 30, 1990 Mr. Paskaralingam
forwarded a requisition to remove the directors nominated
by Cornel and company, Mr. Cornel Perera, Mr. F. G. N.
Mendis and himself from the Board. For this special
resolution to be passed the government would have needed
the votes of Mitsui-Taisei.

Chairman: What was the reason for wanting to remove
these directors? - I don't know. But I am aware that there
were some discussions between the government and Mitsui
Taisei.

Chairman: Was the resolution passed? - No, My Lord. It
was withdrawn. Witness said he instituted action in the
District Court.

Mr. Ameresckere was referred to his plaint in the District
Court. He cited as defendants Mitsue and Company Ltd,
Taisei Corporation K. K. S. Associates (Architects), Hotel
Developers (Lanka) Ltd and Cornel Perera. F. G. N.



Mendis, K. N. Choksy, Peter S. Perera, K. Shanmugalingam
and K. Ito.

He asked for a declaration from Court that the 1st and
2nd defendants, Mitsue and Taisei were not entitled to any
payment whatsoever on the construction agreement on the
supplies contract and that the 3rd defendant K. K. S. was
not entitled to any payment under the design contract. He
also asked for a declaration that the 1st and 2nd defendants
were not entitled to enforce the loan agreement.

He asked for a declaration that the 4th defendant Hotel
Developers Ltd were not obliged to pay the Ist, 2nd, 3rd
defendants and for a declaration that Hotel Developers Ltd
were entitled to a reimbursement of what they had already
paid. He also asked for a interim injunction restraining the
Ist, 2nd and 3rd defendant from demanding any monies
from the 4th defendant and restraining the 4th defendant
from entertaining any demands on paying any monies to the
Ist, 2nd and 3rd defendants.

In this action he had not sought any relief for himself.

Justice Yapa: What is the relief you could have claimed?
- Primarily I was asking for relief for the company and the
government which was the major shareholder.

Chairman: Public interest litigation? - Yes, My Lord. At
tremendous cost and strain. My Lords I have not gone to
court before. I am not a litigant. This was the first time I had
gone to courts.

Witness said the District Court issued an enjoning order
preventing Mitsui and Taisei from claiming any monies.

Mr. Ameresekere said that he sent copies of his plaint and
enjoining order to the Secretary, Ministry of Finance.

Mr. Paskaralingam was at that time on his way to the
World Bank, Mrs. Casiechetty of the Ministry of Finance
telephoned him and said that Mr. Paskaralingam told her
that President Premadasa was disturbed about the court
action. It was alleged by the government to file this action
that he (Mr. Ameresekera had held out that he had been
instigated and financed by the government to file this action.
The President had wanted him to consider withdrawing the
action.

Mr. Ameresekere said this allegation that the action was at
the government’s instance was not correct. He filed this
action on his own. He faxed Mr. Paskaralingam at the IMF
office in Washington stating facts. .

He had stated in the fax: I have clarified and explained to
her. I have not made any such alleged statements. I have
acted independently and strictly in a very professional
manner and obtained enjoining order. It is not very difficult
for me to understand as to who would have rushed to make
such desperate implorations. I am not surprised I believe I
have acted correctly and properly.

Mr. Ameresekere explained that President Premadasa did
not want the government to be embarassed as at that time
the country’s financial reserves were not very high and the
state guarantees were in default and Mitsui and Taisei had
given letters threatening to invoke the state guarantees,
witness did not file the action at anybody’s instance but on
his own in the interests of the public.

Mr. Amerasekera said that on September 24, 1990 he
wrote to Mrs. Casiechetty referring to her telephone conver-
sation and also to the fax he had sent to Mr. Paskaralingam
in Washington.

Thereafter Mrs. Casiechetty telephoned witness and
stated that Mr. Paskaralingam had informed her that “it is
alright™ and that the case could stand.

Mr. Premaratne: In other words that there was no need to
withdraw the case? Yes.

Mr. Amerasekera said that thereafter he went abroad. He
went first to Singapore in mid September. He came back and
then went to London. When witness was on his way back in
mid October he met Mr. Paskaralingam at the London
airport. He was with the Sri Lankan delegation to the Aid
Group conference in Paris. Prime Minister D. B. Wijetunga
who was also the Finance Minister, Mr. Paskaralingam, Mr.
Shanmugalingam and other officials and General Sepala
Attygalle who was High Commissioner in London. Witness
had come to take the flight to Colombo.

Mr. Premaratne: Did you happen to speak to Mr.
Paskaralingam? Mr. Shanmugalingam called me and told
me that I had filed the action and left the country and that
he had supported me and that there was apprehension that
the Japanese might raise this at the Aid meeting. He wanted
me to speak to Mr. Paskaralingam.

Mr. Shanmugalingam’s concern and anxiety was that the
Japanese was an aid giver to Sri Lanka and this might affect
the relationship. So, when Mr. Shanmugalingm wanted
witness to speak to Mr Paskaralingam, witness got up and
wanted to drink some water before speaking to him. But Mr.
Paskaralingam walked up to witness and spoke about the
case.

Witness told him that as a Chartered Accountant he had
acted independently and that he would never have made the
statement attributed to him because the court issued an
exparte order. Mr. Paskaralingam wanted witness to speak
to him when he got back to Colombo. Witness pointed out
that the state guarantees were involved.

Mr. Paskaralingam then told him to stand firm and that
he would speak to Mr. Shanmugalingam and that he (Mr.
Paskaralingam) would know how to deal with the Japanese
at the aid meeting.

At this discussion Mr. Paskaralingam told him that it was
Mr. K. N. Choksy who had gone and complained to Mr.
Premadasa.

Mr. Amerasekera also said that on the way back to Sri
Lanka he met Mr. Ranil Wickremasinghe who was return-
ing from the United States and he told witness that what he
had done was a great help to the country.

Mr. Premaratne: There was a moratorium on that
payment as a result of that action?

Witness: No payment was made.

Justice Yapa: What is the payment due now?

Witness: Approximately 280 million dollars which will
amount at current rates of exchange to about Rs. 14,000
million. The food stamp scheme would cost Rs. 2,000 m,
each garment factory Rs. 30 million, making a total of Rs.
6,000 m for 200 garment factories, Janasaviya-Rs. 5,000 to
6,000 m. But for this it was Rs. 14,000 million or Rs. 14
billion.

Mr. Amerasekera said on his return he wrote to Mr.
Ranjan Wijeratne, Minister of Plantation Industries and
Deputy Minister of Defence about the action he had filed in
court. He attached a copy of the plaint he had filed in court.
He wrote to Mr. Wijeratne because they knew each other
well and as he was General Secretary of the UNP and Mr.
Choksy was a member of the party. Pr fing
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Ameresekera continues evidence

Mr. Nihal Sri Ameresekera, Chartered Accountant
and Financial Advisor to the Ministry of Finance
continued his evidence before the special Presidential
Commission of Inquiry at the BMICH on Thursday.

The Commission comprising Justices Priyantha
Perera (Chairman) Justice Hector Yapaand Mr. F. N.
D. Jayasuriya, High Court Judge is inquiring into
malpractices and irregularities in certain public in-
stitutions.

Winess wrote to Mr. Wijeratne because they knew each
other well and as he was General Secretary of the UNP and
Mr. Choksy was a member of the party

Chairman: Because a member of the UNP was involved
in the plaint? - Yes.
Mr. Premaratne: He was also a MP at that time? - Yes.

Mr. Amerasekera said that Mr. Wijeratne replied his letter
endorsing the action he took and asking him to stand firm.

Witness subsequently met Mr. Wijeratne in parliament
and explained to him why he took action - it was for the sake
of the company, the country and the public.

The following day he wrote to Mr. Wijeratne and he
replied back stating that he had raised the matter in the
Cabinet and also sent a copy of witness’ letter to him to Mr.
Premadasa.

Following Mr. C. Gunasingham, Economic Advisor to
the late President wanted witness to come for a discussion.

Witness said another reason why he worte to Mr. Ranjan
Wijeratne was because during the UNP government, he
(witness) also held public office. He wasa a Director of the
State Pharmaceuticals Corporation and Director, Finance
of the Sri Lanka Transport Board. He was also appointed to
the Sri Jayewardenepura Council. He was acting Chairman
of the State Pharmaceuticals Corporation when Mrs. Gladys
Jayewardene was away and acting Chairman of the SLTB
when the late Dr. Gamini Wijesekera was away. Mr. Harsha
Abeywardene, former UNP General Secretary was a Direc-
tor of witness’ company. Witness also knew Mr. Pandith-
aratne former UNP Chairman.

On October 22, 1990, Mr. Paskaralingam as Secretary,
Finance, wrote to Hotel Developers Ltd. withdrawing the
requisition he had forwarded earlier to remove three
members of the Board.

Mr. Premaratne: What was the reason for withdrawing
the requisition? - I don’t know.

Q: Was it after your meeting with Mr. Paskaralingam? -
Yes, But I don’t know why it was withdrawn.

On December 1990, he wrote to President Premadasa
enclosing two letters he had sent to Mr. Paskaralingam. In
that letter he had stated:

“In view of the nonchalance and inaction at the Board of
Directors of the Company, and due to certain attitudes and
circumstances, I was compelled to initiate legal action
regarding the Hilton Hotel, acting according to my cons-
cience on what I considered was right and proper. I firmly
believed that I was acting in full conformity with the policies
enunciated by your Excellency for the redevelopment of this
country without fear or favour.

Even though a fractional Shareholder, I have initiated this
action, in the nature of a “derivative action” on behalf of the
Company, the only beneficiary being the Company, and in
this instance, also the Government as the Guarantor. I have
not claimed any relief for myself, although I have incurred
much effort, time and costs.

It is in the context of certain circumstances, and perhaps
by divine providence, being encouraged by Your Excellen-
cy’s excellent address yesterday, to the Executive Committee
of the Party, that I decided to submit this letter to Your
Excellency.

[ have been very much encouraged and impressed by
Your Excellency’s Address to the last Opening Sessions of
Parliament and the herculean efforts that Your Excellency
is dedicatedly and sincerely endeavouring to pursue, for the
greater good and the uplift of this country, amidst numerous
obstacles.

[ assure Your Excellency, that I have acted according to
my natural instincts to abhor fraud, and with sincerity and
honesty of purpose; acting according to my conscience in the
interest of the Company and its Shareholders i.e. the Public
and again no doubt the Public; I have also acted in the
interest of my name and reputation, which I zealously value.

Whilst, I regret I had to impose on Your Excellency’s
valuable time, economic dimensions, foreign policy implica-
tions and the need to effectively resolve this matter in the
best interest of the country and in conformity with Your
Excellency’s policies for clean and good government, devoid
of influence peddling, fruad and corruption, further prom-
pted me to write this letter.

In the context of inaction, having initiated this action in
accordance with my conscience, on what I considered was
right and proper, having much earlier brought the said
matter to light, I'm at a loss as to understand why and how
the state authorities are yet to take an initiative in this regard
notwithstanding the seriousness, gravity and the magnitude.

In my opinion this requires an immediate and a thorough
investigation and those found responsible held accountable;
after all public funds are involved and no one is above the
law.”

Witness received a reply to that letter from the Secretary
to the President stating that his letter had been forwarded to
the secretary, Ministry of Finance for necessary action.

Questioned on the court case, witness produced copy of
the plaint and interim injunction issued and said he met the
Attorney-General Mr. Sunil de Silva who told him he was
not filing objections and requested him to proceed in the
interests of the country.

Mr. Amerasekera was also questioned by acting Solicitor
General on a note which Mr. Shanmugalingam had addres-
sed to Mr. Paskaralingam, just after the Court issued an
injunction. It read:

S/T 1. I am informed that Mr. Amerasekera is trying to’
get the company delisted from the stock exchange. This has
to be stopped. )

2. We may reassure the Japanese that our guarantee of the

loan will be handled in terms of the rescheduling we have
agreed. .



3. Request the Attorney-General to take a fair view of the
situation and support the Japanese firms to the extent
possible in their appeals. I think that we should take a
positive stand on this.

To this Mr. Paskaralingam had replied: Please discuss
with Mr. Choksy and map out strategy. The UDA Director
tells me that the building is in confirmity with the plan and
thus should be settled.

Mr. Premaratne: In spite of the interim injunction Mr.
Shamugalingam is saying that we should pay the Japanese
company? - Yes.

Chairman: This is virtually contempt of court that they
should do this in the teeth of the court’s judgment.

High Court Judge: Trying means to evade implementing
the order of the court.

Mr. Amerasekera said Mr. Choksy was the 7th defendant
in the case. Everyone was keen on supporting the appeals of

Chairman: A complete change of face.

Mr. Amerasekera said that he has now discovered what
has happened after the files in relation to this case were
handed over to him in his capacity as Financial Advisor.

After the injunction was issued witness wrote to Mr.
Paskaralingam through his Attorneys-at-law to arrange for
a physical examination of the building, Mr. Paskaralingam
replied stating that he had no authority to permit such an
examination.

Witness said he expected Mr. Paskaralingam to support
him. This action compared with his authorisation of the Rs.
2 million dollars.

Mr. Amerasekera said he had acted in the best interests of
the company and the public. He had done his best and he
was sorry if he had said anything to embarrass the Commis-
sion. He was under stress and when discovering new facts in
the files which have been entrusted to him, he got shocked.

“the Japanese companies.

Hilton Hotel probe

| am now an adviser in the Finance
— Witness

Ministry

“I am now an adviser
in the Ministry of Fi-
nance. | have since
seen some office mi-
nutes in the Finance
Ministry file pertaining
to the Hilton Hotel pro-
ject. After the interim
énjunction was issued,
Mr. Shanmugalingam
had minuted to Mr.
Paskaralingam on
22.11.91 that | was
trying to get the com-
pany (Hotel Develop-
ers) deleted from the
Stock Exchange and to
request the Attorney
General to take a fair
view of the situation..
Mr. Paskaralingam’s
minute back to Mr.
Shanmugalingam
dated 23. 11. 91 read
as follows. ‘Please dis-
cuss with Mr. Choksy
and map out our
strategy’.

Testifying before the
Special Presidential
Commission of Inquiry,
probing into the Hilton
Hotel Project, Mr. Nihal
Sri Amarasekara, con-
tinuing his evidence on
30. 3. 95 made the
above observation.

At this stage Justice
F. N. D. Jayasuriya
observed, whether it
was not amounting to

contempt of court.

“Mr. Choksy was a
defendant in the case”
said Mr. Amarasekara.

Referring to Mr.
Shanmugalingam’s mi-
nute the Chairman
observed, “complete
change of face.”

“On 20. 1. 92, | wrote
to Mr. Paskaralingam
through my attorneys
seeking to have a
physical inspection of
the hotel. On 31. 1. 92
Mr. Paskaralingam re-
plied me stating that he
had no authority to car-
ry out such an inspec-
tion.

He who agreed to
make a two million dol-
lar payment at one
stage, now says, has
no authority to grant an
inspection of the hotel”
Mr. Amarasekara said.

Mr. Amarasekara in
his evidence earlier
stated that after he re-
turned from abroad, he
met Mr. Ranjan Wi-
jeratne the then Minis-
ter of Plantation Indus-
tries and the Secretary
General of the UNP to
keep him informed of
these developments.

Answering the Com-
mission the witness
said, he did so because

The Commission meets again on Monday April 3.
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of the involvement of
Mr. Choksy in the mat-
ter. “On 12. 11. 90,
when | met Mr. Wijerat-
na in Parliament with
the relevant docu-
ments, he endorsed my
action and said that |
had done the correct
thing. On a letter that |
had written to Mr. Wi-
jeratna, which had
been the subject of a
Cabinet discussion, |
was called by Mr. C.
Gunasingham, Econo-
mic Adviser to the then
President, for a discus-
sion. Even ten days be-
fore Mr. Wijeratna died,
I wrote to him keeping
him informed of the
progress. He even
offered me security”
said Mr. Amarasekara.

The Chairman of the
Commission of Inquiry
wished to know as to
who was the Director of
the UDA who was re-
sponsible for approving
the plans. He wished
more light be thrown on
this aspect.

At this stage it trans-
pired that Mr. Paskar-
alingam was Chairman
of the UDA at one time.

At the end of the
day's proceedings with
the permission of the

Commission, Mr.
Amarasekara stated
that he acted in the
interests of the public
and the company. He
said that he was shock-
ed to see some of the
contents in the ministry
files pertaining to the
hotel project. He ex-
pressed regret if he had
stated anything
irrelevant or caused
any embarrassmenttto
the Commission.

The Commission
consists of Judge of
the Supreme Court P.
R. P. Perera (Chair-
man), Judge of the
Court of Appeal H. S.
Yapa and Judge of the

High Court F. N. D.
Jayasuriya.
Mr. P. L. D. Pre-

maratne, acting Solici-
tor General was leading
evidence and was
assisted by the Deputy
Solicitor General.

Mr. M. A. Obadage,
Secretary and Mr. S. K.
P. Bambarende
assisted the commis-
sion, Mr. Godfrey
Gunasekara SSP heads
the investigation.

The Commission will
resume on 3. 495 at
9.30 a.m.



Hilton hotel prohe

THE ISLAND - TUESDAY 4 APRIL, 1995

We objected to inclusion of mortgage

clause in agreement

V. K. W|jeratna

“In July 1985 the
Board of Directors met
to decide on a debt
postponement agree-
ment as there was diffi-
culty in meeting pay-
ments on due dates. In
these agreements there
was going to be a com-
mitment to mortgage
the hotel building to the
Mitsui Company. Both |
and Dr. A. C. Rande-
niya who was a govern-
ment nominee objected
to this mortgage
Clause in the proposed
agreement on the
count that Mitsui can-
not have a mortgage
while there was a state
guarantee”.

Mr. Nihal Sri Amar-
asekera a Director of
Hotel Developers
(Lanka) Ltd testifying
before the Special
Presidential Commis-
sion of Inquiry probing
the Hilton Hotel Project
made the above
observations, when the
Commission resumed
sittings yesterday (3) at
the BMICH in Colombo.

The Commission of
Inquiry consists of
Judge of the Supreme
Court P. R. P. Perera
(Chairman) Judge of
the Court of Appeal H.
S. Yapa and Judge of
the High Court F. N. D.
Jayasuriya. Acting Soli-
citor General Douglas
Premaratne was lead-
ing evidence.

Continuing his evi-
dence Mr. Amarase-
kara answering the
Commission of Inquiry
said that it was the con-

sensus at the Board

meeting that the mort-
gage clause could not
be included in the prop-
osed agreement in view
of the objections raised
by him and Dr. Rande-
niya.

“l was unable to
attend the subsequent
Board meeting on
9.8.89, but observed
that our objections had
not been recorded”
said Mr. Amarasekera.

The Chairman
observed that it was a
crucial matter.

Mr. Amarasekara
then said that he was
informed that agree-
ment was prepared
without the mortgage
clause and that it would

- be tabled. “But this too

was not recorded as it
was taRen for granted.
There was no suspicion
or anxiety at that stage”
added Mr. Amarase-
kara.

Continuing his evi-
dence Mr. Amarase-
kara said that he fol-
lowed this up but
observed that the
agreements were not
tabled at the Board
Meetings held on
12.9.89, 20.10.89 and
30.10.89. Shortly be-
fore the Board Meeting
on 6.11.89, copies of
the agreement were
delivered to him and Dr.
Randeniya.

“It is at this meeting
that we saw that the
mortgage clause had
not been deleted.
Though agreed it had
not been done. At this
meeting Dr. Randeniva

even threatened to res-
ign if this obnoxious
clause was not re-
moved from the agree-
ment, Mr. Amarasekara
said.

Mr. Amarasekara
further said that at that
stage Mr. Paskaraling-
am sent a letter to Mr.
Cornel Perera on
20.11.89 requesting
that action be taken to
delete the mortage
clause and confirms.
“Finally this was done
on 17.5.90", said Mr.
Amarasekara.

It is on the heels of
this incident that |
asked for documenta-
tion to satisfy myself,
before making pay-
ment. “At the Board
Meeting held on
13.12.89, | took objec-
tion to making any pay-
ment without the re-
quisite documentation.
Though it was recorded
that this meeting was
terminated, the meet-
ing was continued on
18.12.89 as well. At this
meeting Mr. Paskar-
alingam and Mr. Shan-
mugalingam were ‘pre-
sent on invitation. At
this meeting Mr. Pas-
karalingam sought clar-
ification on room
rates”, said Mr. Amar-
asekara.

Mr. Amarasekara
said that at that meet-
ing Mr. Paskaralingam
wanted a few people to
sit down and discuss
the issues involved,
rather than summoning
a whole lot of people.
He said that Mr. Pas-
karalingam appointed
Mr. Shanmuagalingam.

Witness

Ms. Casichelly and me
for this smaller group
that he suggested.

“It is when this group
began working that |
called for the plan from
the UDA. It was then
that we found the ori-
ginal plan was not
available at the UDA”
Mr. Amarasekara said.

At this stage Mr.
Amarasekara said that
Mr. Shammugalingam
informed him that a
committee was
appointed by the
Cabinet to go into the
matter. Mr. Amarases
kara said that, ‘that’
committee was chaired
by Mr. Akeel Mohamed
and other members
were Messers. A. R. M.
Jayawardane, D. Wi-
jesinghe and K. Shan-
mugalingam. He said
that the first three were
Secretaries of Minister-
ies while the last named
was Additional D.S.T.

“I made representa-
tions to this committee
but | was not sum-
moned for any discus-
sion” said Mr. Amar-
asekara.

Earlier Mr. Cornel
Perera, and representa-
tives from the UDA,
Municipality and Fire
Brigade were asked to
hand over the docu-
ments brought by them
to the Secretary of the
Commission. The
Chairman instructed S.
S. P. Godfrey
Gunasekara to get the
statements of the offi-
cials reccorded.

Commission re-
sumes sittings today

4).
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“Complainant not called to make representations
before committee”

Former Supreme Court Judge Mr. J. F. A. Soza was
appointed, on the direction of President R.
Premadasa as the one-man committee to inquire into
the alleged irregularities in the Hilton Hotel project
but he (the complainant) was not called to make
representations before the committee.

His report on the subject too was not forwarded to
the committee, Mr. Nihal Sri Ameresekere, Char-
tered Accountant and Advisor to the Ministry of
Finance said yesterday before the Special Presidential
Commission of inquiry into malpractices and
Irregularities in certain government institutions.

The commission which is sitting at the BMICH
comprises Justice Priyantha Perera, judge of the
Supreme Court (chairman) Justice Hector Yapa,
Judge of the Court of Appeal and High Court Judge
Mr. F. N. D. Jayasuriya.

Mr. Ameresekere said that Mr. Soza in his report
had held that there had been no irregularities in the
implementation of the Hilton Hotel Project and
recommended that the monies lent and advanced by
Mitsui and Taisei should be repaid.

Mr. Ameresekere said in his opinion Justice Soza’s
report was unreasonable even though he did not have
the benefit of all the papers and reports connected
with the subject.

Mr. Ameresekere said when he heard about Justice
Soza’s finding from a Finance Ministry official, Mrs.
Castechetty he had exclaimed: I can understand if he
had said there has been no fraud but I cannot
understand how he has concluded there were no
irregularities.

Mr. Ameresekere said all those misgivings would
not have occurred if he had been called before the
one-man committee. (See also page 17)

DAILY NEWS - WEDNESDAY APRIL 05, 1995

Choksy’s statement contradicts position - Witness

(By M. J. M. Zarook and Norton Weerasinghe)
Former Supreme Court Judge Mr. J. F. A. Soza who was
appointed as the one man committee to inquire into

allegations_about the Hotel Hilton project had held that-

there had been no irregularities in the implementation of the
project. He (witness) felt that was an unreasonable con-
clusion, Mr. Nihal Sri Ameresekere, Chartered Accountant
and Advisor to the Ministry of Finance said before the
Special Presidential Commission at the BMICH yesterday.

He was continuing his evidence examined by Mr. Douglas
Premaratne PC, acting Solicitor General before the Com-
mission which comprises Justice Priyantha Perera (chair-
man), Justice Hector Yapa and High Court Judge Mr. F. N.
D. Jayasuriya.

The Commission is inquiring into malpractices and
irregularities alleged to have taken place in certain public
institutions and at present has taken up matters relating to
the Hotel Hilton Project of Hotel Developers (Lanka) Ltd.

Mr. Nihal Sri Ameresekere, said that on April 24, 1990 he
submitted a memorandum to the Board asking that an
arbitration be appointed in the light of the discovery of the
substituted plans. As no action was taken he sent another
letter dated May 31, 1990 addressed to Mr. Cornel Perera
Managing Director of the Company.

There was no response to this also. He then sent another
memorandum to the Board dated June 7 on which he had
raised the question inter-alia that the original plan was not
available.

Q: Was there a response to this? - No.

Q: Were these memoranda and letters discussed at .the
board meetings? - No.

Chairman: Did these matters come up for discussion at
board meeting? I believe the local directors discussed it, but
nothing came of it.

Chairman: Did any of the directors oppose the idea of
appointing an arbitrator? - No. Except that there was
silence. Only Mr. Shanmugalingam supported me at that
time.

No particular action was taken by the Board with regard
to the matters he had raised. By letter dated February 8, 1990
Mr. Choksy gave an opinion and he said he would revise his
opinion if document pertaining to the allegations were
submitted.

Chairman: Apart from the new substituted plans being
disclosed was there any fresh material that could have
formed on the subject of consideration by Mr. Choksy? -
No.

Chairman: What you are saying is that the discovery of
the new plans was sufficient for Mr. Choksy to revise his
opinion? - Yes.

Justice Yapa: Did you at any stage point out that the
original plan had 22 floors while the completed building had
only 20 floors? - it was Mr. Shelton Wijeyaratne architect
who pointed that out. There was a shortfall in the number of
rooms.



Chairman: When the substituted plans were discovered
was it clear that there was a shortage of floors? - One could
infer that.

Witness said he wrote to Mr. R. Paskaralingam, Secretary
Ministry of Finance regarding these discrepancies. Mr.
Paskaralingam told him that he had discussed the matter
with President Premadasa and the President was quite
disturbed about it and had decided to appoint a one man
committee to look into the matter. Mr. J. F. A. Soza retired
Supreme Court Judge was appointed as the one man
committee to inquire into any irregularities that might have
come up in the Hilton Hotel project.

Chairman: Did you have any discussions with Mr. Soza
on this? - No. A discussion was fixed and later cancelled. I
sent my memoranda to the Ministry of Finance and Mr.
Soza had referred to some of my memoranda.

Chairman: What you are trying to say is that of the
memoranda that you submitted Mr. Soza only refers to some
of the documents? - Yes.

Judge Jayasuriya: By his appointment Mr. Soza was
directed to look into the matters raised by you and you
forwarded all documents to Mr. Soza? - I forwarded them to
the Ministry of Finance and Mr. Soza refers to some of the
documents.

Chairman: You cannot say whether all the documents
you forwarded to the Ministry of Finance were handed over
to Mr. Soza or not? - I cannot say.

Witness said he was not sure whether the report submitted
by him had been forwarded to Mr. Soza. Mr. Soza in his
report had referred to the contractual agreements, loan
agreements, authorised plan, amended authorised plan etc.

Judge Jayasuriya: The project plan and the prospectus
had not been submitted to Mr. Soza? - Yes. I believe so.

Witness said Mr. Soza had not referred to his report.

Mr. Soza had referred to all the documents that he had
received.

Chairman: Has he received the report made by Mr.
Ameresekere?

Mr. Premaratne: The report of Mr. Ameresekere had not
been received by Mr. Soza.

Witness said the plan given by the UDA had 21 sheets
while the original plan had 27 sheets. He (witness) pointed
out that the plan with the UDA could not be the authorised
original plan.

In June 1990 the UDA gave a letter stating that they did
not have a copy of the original plan having given a letter
themselves earlier that the plan they had in their possession
was the original plan.

Justice Yapa: Is there a difference between this “original”
plan and the substituted plan? - I have not gone into that.

Mr. Shelton Wijeyaratne Chartered architect made a
comparison between the two plans the substituted plan had
28 sheets. The plan forwarded to Mr. Soza was not the
original plan.

Chairman: As far as Mr. Soza was concerned he would
not have had any material to conclude that this was not the
original plan? - Yes.

Chairman: So his report would have been on the basis of
what he thought was the original plan? - Yes.

Chairman: Mr. Soza may not have gone into the aspect
whether the plan itself refers to 22 floors? - Yes. only an
engineer could have gone into the aspect.

Witness said Mr. Soza had referred in his report to
changes effected in the plans in April 86 by the UDA but the
company had not authorised the changes. The inquiry
before Mr. Soza was to be kept a secret.

Chairman: Why was it kept a secret from the Board? - I
don’t know.

Justice Yapa: Who wanted this inquiry before Mr. Soza
to be kept a secret from the Board? - Either Mr. Paskaralin-
gam or Mrs. Casiechetty mentioned it to me.

Mr. Soza in his report had stated that there were no
irregularities in the implementation of the Hotel Hilton
project. When Mrs. Casiechetty told him about that con-
clusion he had remarked: I can understand if he had said
there has been no fraud, but I cannot understand how he has
concluded there were no irregularities.

Chairman: Do you think a meeting with Mr. Soza would
have been useful? - Yes. I could have told him what I knew.

Chairman: Having regard to the documents that had been
forwarded to Mr. Soza in your view do you think his
findings were unreasonable? - Yes. My Lord, he is an
experienced Judge. He should have initiated a discussion
with me to find out.

Mr. Premaratne: And Mr. Soza was appointed on your
complaint? - Yes.

Judge Jayasuriya: We find that the project plan was not
put before him, the prospectus was not before him, the
original plan was not put before him, your report was not
before him. In that situation even if his conclusions were not
correct would it have been unreasonable in view of the
documents before him? - I don't think this misadventure
would have happened if he had called me.

Mr. Soza in his report had said: “No ground therefore
exists for Hotel Developers Ltd to suspend its repayment of
the money lent and advanced by Mitsui and Taisei. The loan
agreement stands and cannot be resiled from. Repayment
must be made in accordance with its terms.

It would be illegal not to mention immoral for HDL to
pocket the advantage of the money lent and advanced by
Mitsui and Taisei and look for what seems to me to be no
more than specious pretexts Lo repudiate its obligations on
the loan agreement. It would amount to unjust enrichment
on the part of HDL to claim that the money lent and
advanced by Mitsui and Taisei is not repayable.

In this situation the government is bound to honour its
letters of guarantee.

I would therefore advise that there has been no
irregularities in the implementation of the Hilton Hotel
Project™.

At this stage acting solicitor General Douglas Premaratne
forwarded to the Commission what he described as the
“supposed to be original plans which the chairman of Hotel
Developers Ltd. had submitted on Monday in response to
the summons issued by the Commission.

Chairman: He has represented that this was the original
plan?

Mr. Premaratne: Yes.

HC Judge Jayasuriya: Does it indicate that it has been
prepared by a particular architect? - Witness: Yes.

Witness said that this could not be the original plan. There
was a deal by the architects dated 30-9-85 and another deal
also by the architects on 24,/8/86. A handwritten note makes
a reference to August 15, 1983.



Mr. Premaratne: Apparently designed on August 15,
1983.

Mr. Ameresekere said the original plan should bear a deal
dated 24- 3-84.

Chairman: Mr. Soza’s findings are in confirmity with this
plan.

Witness: Yes. There is no dispute about that.

Chairman: The dispute is whether this is the original
plan? - Yes.

Mr. Ameresekere said the plan was a parallel plan.

Witness was shown a letter dated 24/12/87 addressed to
the Municipal Assessor by the project director of Hotel
Developers Ltd. relating to the assessment of premises of
Hilton Hotel. In this letter Hotel Developers Ltd. draws a
comparison of the assessments made in respect of the other
hotels and the number of rooms in them - Galadhari
Meridien 493 rooms, Ceylon Intercontinental 234 rooms,
Ramada Renaissance 356 rooms and Hotel Hilton Inter-
national 386.

Mr. Ameresekere said even that letter has been written on
the basis that there were 386 rooms.

He said as in the case of the original plan there was no
schedule of the furniture fittings and equipment which were
to be installed.

Chairman: These findings of Mr. Soza after the report,
was it brought to the notice of the Board? - No. I didn’t give
it myself.

Chairman: How did you get the report? From the
Ministry file after I was asked to look into the Hilton project.
Mrs. Casiechetty had however told me that Mr. Soza has
said that there were no irregularities.

Witness said that it was in order to file the court case that
he asked for the original schedule of furniture, fittings and
equipment but the reply from the General Manager of Hotel
Developers was that they hadn’t the original schedule which
was attached to the supplies contract. As a result it could not
be made not only in regard to quantity but quality.

Even at that time the GM acknowledged that the
company did not have a copy of the original plan.

Mr. Ameresekere said after he filed plaint he sent a
memorandum to the Board pointing out that the two
representatives of Mitsui and Taisei were disqualified from
attending the Board meetings.

He wrote to the Board that he reliably understood that the
5th and 7th defendants together with the Japanese had
attended consultations with Mr. Eric Amerasinghe.

Mr. Ameresekere said he had also stressed in his memo to
the Board the need for the auditors to examine the accounts.

In reply to High Court Judge Jayasuriya, witness said the

original plan had
27 sheets. He had arrived at
that conclusion from a let-
ter which the Fire Brigade
sent to the UDA.

Referred by acting SG to
the minutes of a Board
meeting Mr. Ameresekere
said it referred to the legal
action he had instituted.
Mr. Choksy had denied
that he had any consluta-
tions with Mr. Eric

Amerasinghe or had dis-
cussions with the Japanese.
He had said the informa-
tion sent by Mr. Ameresek-
ere was entirely incorrect.
Questioned on the Board
minutes witness said his
position was that whatever
action he had taken was in
the interests of the com-
pany and the shareholders.
Mr. Choksy stated that
since it was clear that there

was no support from the
government for the action it
would be very good to re-
quest the Attorney-Gen-
eral’s Department to report
to the company and the
shareholders.

Mr.  Shanmugalingam
made it quite clear that the
government has no hand in
the action tacitly or otherw-
ise and in a way the action
has severely embarrassed
the government.

Chairman: Mr. Choksy
has taken up the position
that there was no conflict of
interests? - Yes.

Chairman: And that he
did everything in his
capacity as a director? -
Yes.

Chairman: Do you agree?
- No. A director would do
what I did. It is a public
listed company.

Mr. Ameresekere said
Mr. Choksy’s statement sh-
owed that he was speaking
for the government.

Mr. Premaratne: Earlier
it was rumoured that you
were instigated by the
government to file this ac-
tion? - Yes.

Q: So, Mr. Choksy’s con-
sequent statement con-
tradicts that position?- Yes.

Mr. Ameresekere said he
filed the actions in January
1991. Trial is pending in
both cases, awaiting answer
to the interrogatories.

Chairman: You are com-
plaining of the law’s delays?
- No. My Lords. I have got
justice from the courts.
Your Lordship's Commis-
sion has given some relief to
me.

Chairman: Anyway we
appreciate the confidence
you have in the Supreme
Court.

Mr. Ameresekere said
that Mr. Choksy pointed
out section 129 of the Arti-
cles of Association permit-
ted the Japanese represen-
tatives to veto the board
decision.

HC Judge Jayasuriya:
Did you ask why Mr.
Choksy was raising a matter
which could have been
raised by the Consortium? -
No.

Mr. Ameresekere said
that he wrote to the Board
through his lawyers de Silva
and Perera stating that the
minutes were incorrect.

Q: What was the neces-
sity to write like that? -
Because of the reluctance to
record what was discussed
the matters set out in this
letter.

At the next Board meet-
ing the issue was discussed.
Witness had said his action
was in effect an action by
the company. Witness
pointed this out to Mr.
Choksy who, though a
lawyer, did not accept that
position.

Witness was asked by Mr.
Choksy to leave on the basis
that there was a conflict of
interests. The Japanese who
he would describe as
fraudulent were permitted
to remain.

Chairman: Did other
members of Board agree
with Mr. Choksy’s request?
- They acquiesced if I may
use that word.

Mr. Ameresekere said
that Mr. Choksy said that
the question whether he
(witness) had filed that ac-
tion on behalf of the share-
holders was a matter to be
decided in courts.

At that time Mr. Choksy
was very influential and
powerful. He was also re-
presenting President
Premadasa in the election
petition before the
Supreme Court.

Mr. Ameresekere said
the Attorney-General's
draft answer on behalf of
the company had got into
the hands of Mr. Ito, ex-
ecutive director of Mitsui
Taisei.

The commission meets
again at 9.30 am on April 6.
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Auditors failed to function properly — witness

By M.J.M. Zarook and Darryl de Silva

The auditors, Ford Rhodes Thornton and Company had
failed to perform their functions properly in auditing the
accounts of the Hilton Hotel project, Mr. Nihal Sri
Ameresekere, Chartered Accountant and Advisor to the
Ministry of Finance said before the Special Presidential
Commission of Inquiry sitting at the BMICH yesterday.

He was giving evidence examined by Mr. Douglas
Premaratne PC acting Solicitor General before Justice
Priyantha Perera, Justice Hector Yapa and High Court
Judge Mr. F.N.D. Jayasuriya in the inquiry into alleged
malpractices and irregularities relating to the Hilton Hotel
project of Hotel Developers (Lanka) Ltd.

At the outset the OIC, Fort police produced certain
documents in connection with the fire that had taken place
at the Hilton Hotel site. He was directed to have his
statement recorded by Mr. Godfrey Gunasekera SSP, Chief
Investigating Officer.

Mr. Nihal Sri Ameresekere examined by Mr. Douglas
Premaratne was referred to a letter (P99) addressed to
former Supreme Court Judge Mr J.F.A. Soza by Mr. R.
Paskaralingam, Secretary, Ministry of Finance appointing
him to inquire into alleged irregularities in the Hilton Hotel
project. In that letter Mr. Paskaralingam had informed Mr.
Soza that if he wanted any more information he should
contact Mrs. Casiechetty of the Finance Ministry and also
that he could obtain on clarification from Mr. Nihal Sri
Ameresekere and representatives of Mitsui and Taisei.

HC Judge Jayasuriya: What had Mr Soza been asked to
do specifically? To look into the matters raised by me so as to
ascertain whether there had been any irregularities in the
implementation of the Hilton Hotel project and if so to
identify those responsible indicating if there had been any
financial implications.

Chairman: P99 gives very wide terms of reference? — Yes,
My Lord.

Witness was referred to the report of Mr. Soza.

HC Judge Jayasuriya: So it looks from the report that he
had only expressed an opinion of a perusing the documents.
He had not made a inquiry? — Yes.

Mr. Ameresekere was referred to the answer of the 4th
defendant Hotel Developers Ltd in the District Court case
filed by him (witness).

Hotel Developers had admitted in the answer that the
original plans were not available.

Chairman: The chairman of the 4th defendant has
produced before this commission what he says are the
original plans, but in the answer before the District Court he
had said the original plans were not available? — Yes.

Mr. Ameresekere referred to the several memoranda he
had submitted to the auditors, General Manager of HDL
etc. He wanted to inform the auditors Messrs Ford Rhodes
and Thorton the reason why he had instituted action in the
District Court. In a memorandum to the Board he had said
that no monies are due on the relevant contracts and
agreements for the reason that Mitsui Taisei Consortium
had failed to perform the contracts according to the terms.

In another memorandum he had said he could not accept
the balance sheet of the company as correct.

The accounts could not have been certified by the
auditors in the light of the several disclosures that he had
made. But the auditors had certified the accounts and
merely added a note to state that there was a case filed by one
of the directors.

Chairman: Ordinarily when this sort of matter is raised
what is the responsibility of the auditors? — They should
have examined the matter fully.

Mr. Ameresekere was referred to the annual report of the
company which included the auditors report. The auditors
report incorporated the note suggested by Mitsui Taisei
which was contrary to what the auditors had said in their
note of November 7, 1990.

Chairman: Mitsui Taisei had exercised their power of
veto? — Yes.

Justice Yapa: In your letter you had said the construction
contract was affected and the supplies contract was affected.
What was the responsibility of the auditors in that? — I shall
answer that in due course My Lord.

Chairman: Is it your complaint Mr. Ameresekere that in
the face of your disclosures the auditors had failed to
perform their functions properly? — Respectfully, yes My
Lord. As a director I had to point out the lapses.

Justice Yapa: When you cautioned the auditors what is
the examination they could have carried out? — They should
have, if they were unable to do so themselves, got the services
of an expert to look into the construction and furniture,

‘ngs and equipment. They should have given a true and
7 of the siate of account’

Witness referred to Coopers and Lybrand Manual of
Auditing which had referred to a judgement where it was
stated: It is the duty of the auditor to state clearly in his
report any qualification he seeks to make.

Information and means of information are by no means
equivalent terms. An auditor who gives shareholders means
of information instead of information in respect of a
company'’s financial position does so at his peril and runs the
very serious risk of being held judicially to have failed to
discharge his duty in this case.

Chairman: What you say is that the auditors have fallen
far short of the dictum? — Yes, My Lord.

Witness referred to international standards of auditing
with reference to procedures to be adopted when fraud or
error was indicated.

Witness said there were four types of reports the auditor
could give. An unqualified report, a qualified report (subject
to some item), an adverse report or a report which they will
not certify.

Chairman: Are you aware of any instance when the
auditors have given an adverse report? ~ I cannot recollect.
It is a rare occurence.

Chairman: Who will guard the guards?

Witness: Auditors are supposed to be the watch dogs, but
sometimes they become pet dogs.

Witness said that auditing standards of Sri Lanka was
mandatory for public listed companies.

Mr. Ameresekere told the Commission that the work of
an expert could be engaged by an auditor to assist when put
upon inquiry, and his duty was to probe to the bottom. HDL



was 64 percent government owned, he pointed out. He had
therefore made representation to both the government and
the HDL board that he took exeption to the audit report.

Mr. Amerasekere had also written to the board of
directors to refute his position if they desired to do so.

Q: Were the auditors also the auditors for the Japanese
construction company Mitsui? — That is what I have come
to understand. I shall be producing documents from the
Registrar of Companies to support this.

Q: So it would have been prudent on this part to disclose
that they were auditors to both HDL and Mitsui? — Yes.

Witness produced in evidence a document filed with the
Registrar of Companies in December 1991 showing that
Mitsui Construction had then changed its name to Sanken
Lanka, and its auditors shown as Ford Rhodes and Thorn-
ton. But he was unable to say whether they had been
auditors to Mitsui during the 1990 period. He suggested
further search of records at the Registrar of companies.

On January 11, 1991, he filed action in the District Court
against HDL, and produced a copy of the plaint, asking the
company to make a full and factual statement of accounts.
HDL's answer is to be produced later.

He told the Commission that subsequent to HDL's
answer, he had filed a petition in court asking that the
auditors also be made party to his January 11, 1991 action.
This matter is still before court, he said.

Q: You also wrote to Securities and Exchange Commis-
sion and the Colombo Stock Exchange on several occasions?
- Yes.

Q: Why? — Because I hoped they would carry out an
investigation.

Q: Was action taken? — Up to now, no.

“My complaint is that the social system did not react.
These are institutions to safeguard investors. If these things
can happen, what hope has the country got to attract
investment,” witness said.

The HDL share price of Rs 10.50 in August 1991 had gone
up to Rs 40 in January 1992. This alone should have not
been ignored by the SEC and to Stock Exchange, and should
have been investigated, Mr. Amarasekere said, as required
by regulation.

In regard to the Hilton project, witness read from the
prospectus which states that the hotel would have 452 rooms
and 22 floors. He had also since found a discrepancy in the
space of the recreational area. There was also an error in the
supplies contract (Rs 90 million more than agreed upon).

Q: What is the total square area in the project plan? 51,160
sq. meters.

Witness said that he would consider it more than erratic to
say that the public and service areas of the hotel were
included in the floor space of the 452 rooms. He agreed,
however, that the project plan would be more reliable than
the prospectus.

Mr. Amerasekera said that as a matter of public interest,
he was placing on record the fact that he himself had
transfered his own audit practise to Ford Rhodes in 1982,
and had therefore had past contact with this firm.

Sittings were adjourned for April 19.

Amarasekera continues to give evidence

THE ISLAND - THURSDAY 20TH APRIL, 1995

By Dilrukshi
Handunnetti

Mr. Nihal Sri Amar-
asekera, Advisor to the
Ministry of Finance and
a Director of Hotel De-
velopers Lanka (Ltd),
testifying before the
Special Presidential
Commission of Inquiry
probing into the Hilton
Project said yesterday
that according to the
original plan there
should have been 21
floors to the Hilton pro-
ject. He said that the

. original plans of the
Urban Development
Authority have been
subsequently
amended.

The Commission
comprise Supreme
Court Judge P. R. P.
Perera (Chairman),
Appeal Court Judge H.
S. Yapa and High Court
Judge F. N. D. Jayasur-
iya.

Acting Solicitor
General Douglas Pre-
maratne led the evi-
dence when the Com-
mission resumed sit-
tings yesterday.

At the commence-
ment of the proceed-
ings, Mr. Amarasekera
read out a letter sent to
the Ministry of Finance
by the Mitsui Company.

He referred to the
agreement reached be-
tween the Hotel De-
velopment Ltd., and the
Mitsui and Taisai Com-
panies which had been
subsequently amended
excluding the loan
agreement, and only
referring to the con-
struction agreement.

Q. Do you think that
the Auditor General
was not adequately
briefed on the matter
of the discrepancies
in accounts?

A. | am unaware of
any verbal communica-
tion which took place.
But there are no docu-
ments to establish that
the position was made
clear.

Q. Do you believe
that the Mitsui Com-
pany wanted the ba-
lance sheets pre-
pared in favour of
them?

A. There were many
obvious irregularities,
and the Auditors
appear to have failed in
their duty.

Q. Was it the au-
ditors’ duty to vouch
and verify that the
accounts were not
erroncous?

A. Yes. All this is part
and parcel of any nor-
mal audit, let alone a
special audit.

Chairman — Do you
believe that the au-
ditors were trying to
cover up?

A. Whether it was de-

liberate or accidental |
do not know. But this
appears to be profes-
sional negligence,
according to my know-
ledge. Even a much
senior accountant has
challenged that docu-
mentation was pro-

cedurally incorrect; and
subsequently re-
quested for an inquiry.

Q. Shouldn’t the au-
ditor’'s have brought
these matters before
the Board of Direc-
tors?

A. | believe so.

Q. This conflict has
arisen with regard to
Mitsui Company.

A. Yes.

Q. Inspite of your
objections Board of
Directors adopted the
accounts?

A. Yes. And | made
representations to the
government at that
stage. | wrote to the
Finance Ministry



Secretary Paskaraling-
am to defer the
accounts on several
occasions.

As there was no ac-
tion taken on their part,
| instituted action seek-
ing to prevent the
adoption of the
accounts in the District
Court.

Mr. Amarasekera —
Then proceeded to pro-
duce a letter before the
Commission which has
been addressed to the
then acting Finance
Minister Ranil Wick-
remesinghe seeking to
prevent the adoption of
accounts due to evi-
dent documentary dis-
crepancies.

Q. Was there any
response from Mr.
Ranil Wickremesing-
he?

A. No. The company
went ahead and
adopted the accounts.
Prior to the Annual
General Meeting, | was
removed from the
Board of Directors.

Q. Were you re-
moved with the re-
constitution of the
Board.

A. Yes. But | was not
the only member to be
removed. Mr. H. N.
Mendis was also re-
moved.

Q. You have made
representations to
this Securities and
Exchange Commis-
sion?

A. Yes. This was
done through my
lawyers.

Justice H.S. Yapa

Q. Do you believe
that the Commission
had a statutory duty
to hold an inquiry?

A. | certainly believe
s0. The Chairman of the
Commission Stanley
Jayawardene has al-
ways welcomed public
complaints. | don’t be-
lieve the Commission
was ill-equipped to
hold an inquiry at all.

Q. Why do you think
the commission did
not take any action on
representations made
by you?

A. | cannot answer
that.

Q. Is the Delmege
Forsyth Company, a
promoted of the Hil-
ton Project?

A. Yes.

A. It appears that
you have made repre-
sentations to several

competent institu-
tions to take material
action?

A. The norm of the
day was not to take any
action | believe. No-
body seemed in-
terested enough to
highlight the discrepan-
cies.

Q. You have also
made representations
to the Institute of
‘Chartered Accoun-
tants?

A. Yes. But there was
no action.

Q. Is it prohibited to
purchase shares if
prospective buyers
have inside informa-
tion.

Justice P.R.P. Perera

A. It is not equittable
then, if both buyer and
seller and all buyers
don’t have same in-
formation. | don’t think
it would be ethical at
all.

(Two (2) letters writ-
ten by Mr. Amar-
asekera to the Institute
of Chartered Accoun-
tants were presented to
the commission)

Q. Could you tell
what a module is
according to these
plans?

A. A construction unit
of a standard size
room, according to the
Japanese architect of

the hotel. These are
terms repeatedly used
in industry.

Q. There should be
456 room modules
according to the hotel
construction plan?

A. Yes. In each tower
there should be 228
room modules, and a
total of 456.

Q. What is the total
number of floors
according to the plan.

A. A total of 21 floors.

Q. Wil it be inaccu-
rate to state the pro-
ject plan had only re-
ferred to 20 floors?

A. Certainly incor-
rect. (Mr. Amarasekera
at this juncture pro-
duced the amended
plan of the Urban De-

velopment Authority).
These are photo copies
taken from the Ministry
of Finance.

According to the ori-

Justice F.N.D. Jayasuriya

ginal plan, it referred to
numeral 3 (for a three
bay area). It has been
deleted and numeral 2
added. | am unaware
who changed the
numerals in the original
UDA plans, but my
photo copy does not
have such a ‘numerical
correction’. This is
erroneous. | don’t know
who amended the plan
however.

Mr. Amarasekera
asserted that there are
only 17 floors with
rooms. 17 floors cannot
accommodate 456
rooms. Five star hotels
have to adhere to cer-
tain stipulated stan-
dards.

He said that there are
standard room space,
toilet space etc; in
accordance to the in-
ternational standards.

He said it was physi-
cally impossible to
house the agreed num-
ber of rooms in 17
floors, unless the sizes
were made smaller.
This was a difficult task
as a five star hotel had
to confirm to interna-
tional standard sizes
etc;

Q. The hotel con-
struction agreement
was between the
Hotel Developers
Company and Mitsui
and Taisai companies
both?

A. Yes.

Q. But the design
contract was between
the Hotel Developers
Company and Mitsui
Company only?

A. Yes.
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No response to several etters to acting minister - witness

By M.J.M. Zarook and Darryl de Silva

If institutions such as the Securities and Exchange Com-
mission, the Institute of Chartered Accountants, the
auditors etc had taken early action this matter of the Hilton
Hotel Project would not have gone so far, Mr. Nihal Sri
Ameresekere, Chartered Accountant and Advisor to the
Ministry of Finance said before the Special Presidential
Commission of Inquiry sitting at the BMICH yesterday.

The commission comprises Justice Priyantha Perera,
Justice Hector Yapa and High Court Judge, Mr. F.N.D.
Jayasuriya.

The commission is inquiring into malpractices and
irregularities alleged to have taken place in certain public
institutions and at present is inquiring into matters relating
to the Hilton Hotel project and acts of commission and
omission by the government and public bodies.

At the outset the commission directed Mr Godfrey
Gunasekera SSP, Chief Investigating Officer to record and
investigate the statements of Mr. Surein Wickremasinghe,
chairman UDA, Mrs V.M.Y. Casiechetty, Director of
Economic Affairs, Treasury, the OIC Fort among others.

Mr Nihal Sri Ameresekere Chartered Accountant and
Advisor to the Ministry of Finance examined by Mr
Douglas Premaratne PC, Solicitor General produced
document (P121) where the auditors wrote to the Board of
Directors that a note dated 19-11-90 be added to the balance
sheet and by P122 the Secretary to the Treasury wrote to
chairman Hotel Developers Ltd recommending that a note
be added as suggested by the auditors (with a small
amendment) indicating the factual position regarding the
case filed by one of the directors (Mr. Ameresekere).

Q: Was that done? — No. Subsequently the note was
substantially amended because Mitsui and.Company wan-
ted the note to be recorded. This amended note related only
to the construction agreement and not to the loan agreement
as suggested by the note of the auditors.

According to P122 Mrs Casiechetty had consulted the
Auditor General on the matter, but the minute indicated
that she had consulted the AG five months later.

Witness was referred to a letter of 12 November 1990 sent
by Mrs. Casiechetty, Director of Economic Affairs to the
Attorney General regarding the Auditor General’s sugges-
tion of a note to be included in the balance sheet relating to
the case filed by Mr Ameresekere.

Chairman: This note was not in accordance with what
you had suggested? — Yes and it was not in accordance also
with what the auditors had suggested.

High Court Judge Jayasuriya: What you say is the loan
agrement was not included? — Yes. Mitsui Company wanted
the note to be worded in the way they required. They had
the power of veto.

Q: Will that affect the auditors investigation? — No. The
veto applied only to board decisions. In the normal course of
audit, the auditors would have discovered the discrepancies.

Chairman: Is it your position if the auditors themselves
were trying to deliberately cover up the discrepancies? — My
Lord in the normal course of work they should have
uncovered them. Otherwise it was negligence on their part.
But here it is more than negligence. In the background of
our complaint it appears that the auditors had acted
together with the directors in the cover up ...

Chairman: They have ceased to be the watch dogs!

Mr. Premaratne: Do you say that the auditors had failed
in their duty in not bringing the discrepancies to the notice
of the shareholders? — On their own it would have been
negligence. But in the light of the representations made by
me, by Mr. K. Shanmugalingam, DST and others it was a
failure of duty.

Witness was referred to the functions or requirements of
the Colombo Stock Exchange.

Q: These auditors Ford, Rhodes and Thornton Ltd are
also the auditors of Mitsui and Co.?— Yes.

Chairman: Do you say it is on impropriety? — The
auditors can audit for both as long as there is no conflict of
interest. At least there should have been disclosure.

Witness said he wrote to the Secretary, Ministry of
Finance not to go ahead with the AGM and to defer the
adoption of the accounts.

Then he instituted action in the District Court seeking to
prevent the adoption of the accounts.

It was one of the functions of the Securities and Exchange
Commission to make known to the public when there were
rumours or allegations against a listed public company.
Witness cited the recent case of Ceylon Guardian Invest-
ment Trust Ltd where the SEC and others had made some
sort of explanation.

He wrote to the acting Minister of Finance Mr. Ranil
Wickremesinghe about the matter.

Chairman: Was there any response? - No.

Witness said he was removed as Director on December 22,
1990.

The government had six directors on the Board, Mr. K.
Shanmugalingam, Mr. Peter Perera and four others from
the Treasury out of eleven directors.

Witness was referred to a letter written by Mr. Cornel
Perera, chairman.

Witness said he made several representations to the
Securities and Exchange Commission but no action was
taken. He set out various charges against them.

The Securities Council in reply said that delisting of a
listed company is an extreme step which is generally
disfavoured because it removes the valuable rights normally
enjoyed by shareholders in a listed company. Inquiring into
professional conduct of public company is a detailed and
involved process. The commission is at this time most
equipped for such on exercise nor for that matter is the
registrar of companies. Equally suspension of share trading
is an extreme step.



Chairman: Were they equipped to hold an inquiry? -
They should have been. They were in existence for some
time.

Q: There was a statutory duty cost on them to initiate an
inquiry? - Yes.

Witness said that the shares of Hotel Developers went up
from Rs. 10.50 in August 1991 to Rs. 40 in May 1992.

Chairman: Could that have been due to the general
improvement of the share market? - I cannot say without
the figures, but it called for inquiry. The requirement of the
SEC is that it holds the auditors responsible for proper
accounts. The violation of the accounting standards was
patent, but no action was taken.

Witness was referred to a letter he sent to Mr. Nivard
Cabraal, President of the Institute of Chartered Accoun-
tants in August 1992. No action was taken on his letter.

Witness said: If these institutions had taken some action,
this matter would not have gone so far.

Continuing, witness said that institutions concerned had
not conformed to norms that gave effect to the laws in
practice.

On the matter of sales of shares, you cannot trade in shares
on the basis of inside information, he said. It was not a
matter of the size of the share package, but the price at
which it is sold and purchased, based on inside information,
he maintained.

Justice P.R.P. Perera

He went on to explain in depth the concept of room
modules in a hotel to the commission, which had on a
previous date asked for such detailed explantion. A bay or a
module was the conventional language in the industry, and
was the same used by the Japanese architects of the hotel.

Witness produced plans for the Hilton’s 456 room
modules and floor layout referring to bays in the same plan,
in support of his submission that bays and modules were the
same.

He agreed that if anyone was to say that there are 20 floors,
that would be inconsistent with the project plan placed in
evidence.

He also produced copies of the UDA plan which showed
that the numeral ‘3’ had been changed to *2’, subsequent to
his having made photo copies in March 1990. He could not
say who had made the change.

Mr. Ameresekere said there were also other amendments
to the plan. 19 guest-room floor levels which today are only
17, which cannot contain 456 rooms unless room sizes have
also been changed. Basement levels for carparks had also
been reduced, he pointed out. Scales also deferred on
different sheets of the plans.

Witness in reply to questions said that it was best for an
architect to give an opinion based on the doubts raised.

He said that the 456 planned rooms had by 1987 become
387 in Hilton reports.

Sittings will resume today.

&2
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DAILY NEWS - FRIDAY APRIL 28, 1995

Japanese directors refused to attend board meefings

The Japanese directors had refused to attend the
Board meetings of Hotel Developers (Lanka) Ltd, the
owning company of the Hilton Hotel until their matters
were settled, Mr. Nihal Sri Ameresekera, Chartered
Accountant and Advisor to the Ministry of Finance said
yesterday.

He was continuing his evidence examined by Mr.
Douglas Premaratne PC, acting Solicitor General before
the Special Presidential Commission inquiring into
malpractices and irregularities in certain public institu-
tions.

The commission comprises Justice Priyantha Perera,
Judge of the Supreme Court (Chairman) Justice Hector
Yapa, Judge of the Court of Appeal and High Court
Judge, Mr. F. N. D. Jayasuriya.

At the outset the commission issued summons on Mrs.
Champa Weerakoon who is at present resident in
Australia. The commission was informed that Mr.
Godfrey Gunasekera SSP the Chief Investigating Of-
ficer had been able to trace her address.

The commission directed summons to issue through
the Sri Lanka High Commission in Canberra returnabie
on May 30.

Mr. Nihal Sri Ameresekera, Chartered Accountant
and Advisor to the Ministry of Finance was referred to a
memorandum dated August 20, 1984 by the General
Manager of Toisei Corporation Mr. Kasa Shimada to the
Minister of Finance giving details of the matter relating
to the construction of Hilton Hotel.

He also produced a similar letter addressed by Mitsui
Corporation. The memorandum stated that the building
would have 20 storeys with approximately 400 guest
rooms.

The schedule at the end also gave the profitability and
cash flow projections which gave the number of rooms
as 452. Witness was also referred to the investment
agreement. In a letter dated August 27, 1987 Mr. Ronnie
de Mel, Minister of Finance had addressed the then
President J. R. Jayewardene with regard to the govern-
ment guarantee etc.

In that letter Mr. de Mel had stated: “If the govern-
ment does not meet its obligations under the guarantee
agreement, it will seriously affect our financial standing
in international markets and make it very difficult for us
to raise loans on favourable terms in the future Moreover
it might activate cross-default clauses in other loan
agreements on loans taken by the government and the
banks concerned may call upon us to make immediate
repayment of all outstanding loans, which we will be able
todo.”

Chairman: The Minister of Finance had advised that
the government must honour the guarantee?

Mr. Premaratne: Yes. In view of international obliga-
tions.

Mr. Ameresekera was referred to a letter addressed to
the Attorney- General by Mr. Paskaralingam dated 25th
May 1990 indicating the difficulty faced by the company
in paying the debts to the Japanese consortium.

Witness referred to a letter dated 27 February 1990
addressed to the Director of Lands UDA by the
Economic Division of the Ministry of Finance and
another letter both relating to the plans of the Hilton
Hotel project.

Mr. Ameresekera said it would be impossible to give
the actual measurements of the Hilton Hotel without a
physical check.

Witness was referred to a letter dated December 2,
1991 addressed by Mr. Prasanna Gunawardena, acting
Director General, UDA to Mrs. V. M. Y. Casiechetty,
Director, Economic Affairs, Ministry of Finance. He
had said: There is absolutely no record in the file that the
UDA had admitted that the plans submitted in 1983 are
not available, nor that they had been substituted.
Neither is there any record that information to that
effect has been given by any officer of the UDA.

Mr. Ameresekera said that position was not correct.

Chairman: Before the certificate of conformity is
issued isn’t it the normal practice to measure the
building? - I do not know My Lord, but when queries
had been raised the UDA should have checked the
measurements etc.

Witness was referred to the letter and other documents
sent to former Supreme Court Judge, Mr. J. F. A. Zosa
by the Ministry of Finance regarding the inquiry relating
to the Hilton Hotel Project.

Mr. Paskaralingam wrote to witness stating that in his
report Mr. Soza had held that there were no regularities
in the implementation of the project as indicated by him.
(witness).

Witness was referred to a letter addressed by Mr.
Vasudeva Nanayakkara to President R. Premadasa.

Referring to the share price movement which the
commission had earlier queried witness said the all share
price index and hotel trade index had moved from 30 to
40 percent but the share price of the Hilton Hotel had
moved from Rs. 10.50 to Rs. 40 - a 300 percent increase.

“I also had one million rupees worth of shares and I
could have sold for 4 million™, he said.

In the case that he filed in the District Court against
the Japanese consortium, the local directors who were
the Sth, 6th and 7th defendants did not file answer.

The defendants were Mr. Cornerl Perera, Mr. F. G. N.
Mendis and Mr. K. N. Choksy. Their lawyers in their
motion stated that in view of the fact that the plaintiff
was not asking for any relief from those defendants and
that they had been cited only to give notice they were not
filing answer.



Witness said they should have filled answer in the
interest of the company.

Mr. Amerasekera was referred to the plan which
indicated there was a basement ground floor, mezzanine
and lobby level Ist floor.

High Court Judge Jayasuriya: If we take the be-
sement, ground floor and mezzanine that would exceed
22 fioors? - Basement is not counted. It has to start from
the Ist floor.

High Court Judge Jayasuriya: There is also a reference
to a penthouse on the roof top. That is not a penthouse in
the proper sense. They are only mechanical rooms like
water tank and storage room. I am going only on the
number of rooms in 17 floors. A. penthouse is a super
luxury apartment. I have not seen it but this is not a
penthouse in the proper sense of the phrase.

Chairman: After you became a director of the com-
pany didn’t you have a chance to verify? From August
1994 we have not had a Board meeting. The Japanese
have refused to attend until this matter has been settled.
Without the Japanese there is no quorum for a board
meeting.

Mr. Amerasekera said from the decision of the Court
of Appeal he filed for specail leave to appeal to the
Supreme Court.

Consequent to this, special leave was allowed in both
applications and the 7th defendant, Mr. Choksy’s coun-
sel was not allowed to participate nor counsel for the 4th
defendeant company (HDL).

The Supreme Court gave judgement on December 2,
1992 granting the relief witness had claimed.

Mr. Premaratne: This beinga landmark Judgement it
has been reported in the law reports of the Common-
wealth? - Yes, My Lord.

Mr. Amerasekera said that in April 1992, Mr. Pask-
aralingam had initiated settlement discussions which
lasted upto December that year. He tabled a letter
written to Mr. Paskaralingam by the Japanese Ambas-
sador, and another written by Mr. Paskaralingam to then
Attorney General Sunil de Silva in this regard.

Witness: This is to demonstrate to your lordships that
there was a lot of external pressure being brought to bear.

Q: Your attorneys also wrote to the Sri Lanka
Ambassador in Japan, Mr. C. Mahendran on 10-7-92,
setting out the matters discussed? - Yes.

Chairman: The Attorney General himself par-
ticipated in the discussions? - Yes, at a certain stage in
December 1992 and January 1993. Thereafter, discus-
sions were done before Mr. Tilak Marapana and Mr.
Paskaralingam also participated.

Q: You suggested some amendments to the draft
agreement? - Yes.

Chairman: Was there consensus on the agreements
reached? - Yes.

Mr. Amerasekera said that as at 1993, the Japanese
had agreed to write off all accrued interest and 30
percent of the capital. As of yesterday, this sum consisted
of US8 290 million as state guaranteed claims of which
US$ 180 million would be written off, having a balance
of only US$ 110 million.

Yet while discussions were going on, Mr. K. N.
Choksy had intervened with President Premadasa and
suggested amendments to the agreement, witness said.

Chairman: What was the reason for his objection? -
One of the issues raised in those documents relate to Mr.
Choksy's conduct.

Q: The Attorney General told you that amendments
had been suggested by Mr. Choksy? - yes.

Mr. Amarasekera placed in evidence minutes written
by Mrs. Casiechetty to Mr. Paskaralingam saying that
Mr. Choksy's suggested amendments be looked into and
a responding minute from Mr. Paskaralingam to Mrs.
Casiechetty.

Chairman: You wrote to the Attorney General with
your own observations on the proposals made by Mr.
Choksy? - Yes.

Chairman: Choksy wanted your cases withdrawn? -
Yes. I have responded to all points in his memorandum.
A lot of pressure was being exerted on me and undue
influence and pressure on my professional work.

Mr. Amarasekera entered in evidence a note dated 8-
2-93 from President Premadasa to Mr. Paskaralingam
and yet another memo with a covering nete from the
President in order to show the pressure he was subjected
to.

On 7-1-93 and again on 4-5-93 Mrs. Casiechetty had
sent the draft agreements to the Japanese and they
replied on 3-6-93 with some counter proposals. On 21-6-
93 Mrs. Casiechetty had written to Mr. Amarasekera
asking for his comments on draft agreement. He as well
as his attorneys had written to the Attorney General in
this connection.

Mr. Amarasekera: On June 1, 1993 there was a
meeting between President Wijetunga, Paskaralingam,
Choksy, the AG and others. I was not present. We were
of the view that if Choksy was present [ and my counsel
should have also been present. In July - August 1993
President Wijetunga changed all six government direc-
tors of Hotel Developers and appointed new and more
powerful people to the directorate. I legally notified the
new directors to take action but no action was taken till
June 1994 when President Wijetunga initiated direct
discussions with me in the light of the oncoming
elections. He did this through the late Dr. Gamini



Wijesekera who was a good friend of mine. I was asked
to come to President’s House on June 17 and when I got
there I found the Attorney General, the Deputy Solicitor
General and Mr. Choksy waiting outside. Dr. Wijesek-
era ushered me in to see the President alone where the
three of us had a discussion. President Wijetunga
conceded that we couldn’t pay Rs. 11,000 million but
wanted me to conclude a settlement in view of the
oncoming elections. The others were brought in after
this without Mr. Choksy who only came in for the final
15 minutes we were with the President. There wasa lot of
heat. The Attorney General was asked to finalise a
settlement agreement.

Chairman: Was the agreement ultimately effected? -
No. President Wijetunga ultimately wanted the Bank of
Ceylon Chairman Jehan Cassim to resolve the matter
and I said there was nothing to resolve when the
President phoned me and said that he would be helpful.
Jehan Cassim also phoned me many times. One day
when I was walking out of his room the Japanese were
sitting outside.

e

Justice H.S. Yapa

Justice P.R.P. Perera

Mr. Amarasekera said that shortly thereafter he fell
seriously ill and was in the intensive care unit. While
there, the acting Treasury Secretary Mr. Weragoda
without knowing that Mr. Amerasekera was ill had also
summoned a meeling at the Treasury for 3 p.m. on
August 10, 1994. But with no settlement in sight witness
said he had left the island on election day.

HDL controlled by six government directors had filed
action against him on August 4 for professional miscon-
duct in order to pressurist him further.

Mr. Amarasekera: We have filed answer and also
filed interrogatories which up to now have not been
answered because the HDL board has not met since last
August. The purpose behind my introducing in evidence
the several letters (from 1991) proposing what action the
government should take was to show your lordships that
I did my best to keep the highest levels of government
informed.

Chairman: Thank you, Mr. Amarasekera for your
evidence. You now stand discharged unless perhaps we
want you again.

Sittings of the Commission resume at 9.30 a.m. todav.

s &
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Cornel said Japanese had‘played out’

By V. K. Wijeratne

“Mr. Cornel Perera, a
Director of Hotel De-
velopers (Lanka) Ltd.
told me that there was
a shortfall in the volume
of the building of the
Hilton Hotel, by two
basements and this he
attributed to the
Japanese collaborators
saying that they had
‘played out’”. Mr.
Surendra Wickrama-
singha, Chartered
Architect, Fellow of the
Institute of Architects,
Chairman LIDA and
Director, Hotel De-
velopers (Lanka) Ltd.,
yesterday told the Spe-
cial Presidential Com-
mission of Inquiry prob-
ing into alleged mal-
practices in certain
government bodies,
when the Commission
resumed sittings at the
BMICH on May 4.

Commission of In-
quiry consists of Judge
of the Supreme Court
P. R. P. Perera (Chair-
man), Judge of the
Court of Appeal H. S.
Yapa and Judge of the

- High Court F. N. D.
Jayasuriya.

Mr. Wickramasinghe
was giving evidence in
the Hilton project
probe. His evidence
was led by Mr. P. L. D.
Premaratna, Acting
Solicitor-General.

The witness was
actually recalling a con-
versation that he had
aboard a flight to Lon-
don on 17.1.95 where
Mr. Cornel Perera too
had booked a seat next
to him.

The witness ex-
plained the meeting as
a coincidence and the
conversation as infor-
mal and casual.

Mr. Wickramasingha
said that Mr. Cornel
Perera during nearly a
seven hour flight dis-
cussed history of the
hotel and recounted the
various obstacles he
had to face in getting
the hotel to function.

He said that Mr.
Perera highlighted the
few missing basements
and explained that the
constructors had
pointed out that build-
ing further underground
could have been much
expensive due to a wa-
ter level problem.

Mr. Perera had also
mentioned of a fire at
the construction site
and had remarked that
fires were a common
occurrence in Japan-
run building sites.

Mr. Wickremasinghe
answering the Com-
mission said that ori-
ginals of building plan
were not normally kept
at construction sites.

At this stage the
Commission tried to
ascertain from the wit-
ness the number of
copies of a plan that
has to be submitted for
approval and the proc-
edure adopted.

The Commission
also requested. the wit-
ness to explain the dif-
ference between a
Module and a Bay.

“After my return, a
special meeting of the
Directors of Hotel De-

- Architect Wickremasinghe

velopers (Lanka) Ltd.,
was fixed for 7.3.95.
But as the Japanese
Directors did not turn
up for the meeting, it
could not be held.

The Japanese Direc-
tors have explained
that they would not be
attending any meetings
till the pending matters
were sorted out.
“Under the circumst-
ances no meeting has
yet been held,” stated
Mr. Wickremasinghe.

The witness then
went on to explain that
on 15.3.95, he swore
an affidavit regarding
the discussion Mr. Cor-
ne! Perera had with
him.

Commission: Are you
clear that the contents
of the affidavit were in
accordance with the
text of the conversation
you had?

Witness: | am confi-
dent that what | stated
was what he told me in
the conversation we
had.

Witness also said
that Mr. Cornel Perera
was referring to a
newspaper report,
where he had men-
tioned that if he was
found guilty of any
charge he would sell all
his shares for a cent.

Answering the Com-
mission witness also
said that Mr. Cornel
Perera had only paid
the initial payment for
the land to the UDA and
that payments to the
tune of Rs. 50 to 60
million might be now in
default.
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Atter repeated questioning, witness admits Signing contract

The overnight wit-
ness Ms Malini Jinida-
sa, a clerk attached to
the UDA was then sum-
moned.

On examination of
the building application

recevied by her, the
name of the owner
appeared in it as Cornal
and Co. But this entry
appeared to be made
upon an earlier entry
which had been obi-
literated. According to
her the covering letter
accompanying the
plans had been signed
for the Hotel Develop-
ers (Lanka) Ltd and
even a receipt had
been issued in the

name of Hotel Develop--

ers (Lanka) Ltd. The
witness being ques-
tioned, she said that
the entry “Cornal and
Co” appeared to have
been inserted later.

According her evi-
dence the application
bears the date stamp of
19.10.83 on it, which
she said, she had
placed. She said that
she could vouch for this
date.

Mr. David Bernard
Mervyn de Alwis Sene-
viratne, then Senior
Administrative Officer
of the UDA was next
called to give evidence.

He said that he was
seconded to the UDA
from the Pensions De-
partment in 1980 and
that he joined the UDA
outright in 1982.

He said that the
movement of files and
documents were
through him. Mr. Sene-
viratna said in his evi-
dence that he got the
plans pertaining to the
Hilton hotel from Mr.

- ber

Ananda Rajakaruna,
Planning Officer. He
said once the plans
were approved by the
UDA one copy was re-
ferred to him for safe
keeping.

He said that he re-
tired from the UDA in
June 1991 and about a
month before that he
handed over the file
and plan pertaining
the Hilton hotel to Mr.
Prasanna Silva Senior
Architect in charge of
the unit.But at the in-
quiry it was revealed
that he had no
documentary evidence
to show that the file and
plans were handed
over to Mr. Prasanna
Silva.

He said that in Octo-
1990 some
Japanese People were
coming to see the plans
of the Hilton Hotel at
the UDA office and that
in that connection Mr.
Prasanna. Gunawarde-
na additional Director
General had told Mr.
Seneviratne to show
them the 1986
approved plan and to
forget about any other
plan.

Witness said that this
was a verbal order and
that he had to carry it
out without questioning
as Mr. Gunawardane
was all powerful at that
time.

Witness "admitted
that when he told the
Japanese that the only
plan available was the
1986 one, that he was
telling an untruth.

The Commission re-
peatedly questioned
witness as to why he
did not commit to writ-
ing the order given to

him by Mr. Gunawar-
dene. if there was no-
thing sinistor in the
order.

Witness said as it
was a verbal order he
did not write it down.

Mr. K.D. Maheepala
the acting Officer in
Charge of the Fire Bri-
gade who went to the
site of the fire at the
Hilton worksite on
18.10.85 and Mr. R.
C.L. Perera. Electrical
Engineer of the CEB
also gave evidence.

The commission will
resume on May 29 at
the BMICH.
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No direction to alter architectural plans - Witness

By M. J. M. Zarook and Daryll de Silva

The approval of the UDA for the building plans of the
Hilton Hotel project was given on certain conditions being
fulfilled but there were no directions to alter the architec-
tural plans, a former official of the Urban Development
Authority said before the Special Presidential Commission
sitting at the BMICH yesterday. i

Mr. D. B. Mervyn de Alwis Seneviratne, former Adminis-

trative Officer, UDA -was being examined on matters
relating on the Hilton Hotel project by Mr. Douglas
Premaratne, Acting Solicitor General who was assisting the
commission with Mr. Milinda Gunatillake, State Counsel.
. The commission inquiring into malpractices and
irregularities in public institutions comprises Justice Priyan-
tha Perera (chairman), Justice Hector Yapa and Justice
Ninian Jayasuriya.

At the outset the overnight witness Mrs. Malini Jinadasa
of the UDA in her evidence said that in the case of the
Hilton project application four sets of plans had been sent
under cover of a letter dated 14-10- 1983 from Hotel
Developers Lanka Limited (HDL).

The receipt issued to HDL for Rs. 22,850 was for planning
approval. It was made out by one Soma Perera and signed by
the administrative officer, Mr. Seneviratne. However the
application itself had been tip- exed and Cornel and
Company Limited overtyped as the owner of the project.

Q: The receipt is issued to the person making the
application? - Yes. .

Q: Was Cornel and Company substituted later? - It looks
like it.

Q: Was the receipt issued to HDL because they would
have initially made the application? - Yes.

SG: So it is obvious that the change was made subsequen-
tly.

Chairman: The receipt is normally issued to the owner? -
Yes.

Q: The application form does not have a date although
there is space for the date - That is so.

Q: Who placed this seal bearing the date 19-10-83? - I did.
Those are my initials on it.

Q: Was the application made on that date? - As I have
initialled it, yes.

Chairman: Did you notice that the receipt was made in
favour of HDL when Cornel and Company had made the
application? - Not in particular. The receipt would have
been written later.

Q: Was Cornel and Company named as the applicant
when you received the application? - I can’t remember. But
if it was so, then the receipt would have been written in
favour of Cornel and Company.

Chairman: That is another factor that supports the
substitution.

The next witness was David Bernard Mervyn de Alwis
Seneviratne of Janatha Mawatha, Mirihana, Pitakotte,
government pensioner. .

SG: You just now took an oath to tell the whole truth and
nothing but the truth. Will you tell the truth now? - Yes.

SG: I am saying this because you have made two
statements to the police which contradicted each other. So I
hope you will speak the truth now!

Mr. Senenviratne said he joined the UDA as staff assistant
on secondment from the Pensions Department, was
promoted as Administrative Officer in 1988 or so and held
the position till 1991.

Witness said after building applications were processed by
the clerk-in-charge of accepting applications, Mr. Jinadasa
they were sent to him.

Witness was referred to the application in connection with
the building of the Hilton Hotel. After the building
application was registered it was forwarded to him on
November 8, 1983 by the Planning Officer, Mr. Ananda
Rajakaruna.

The plans of the building would have been attached to the
building applications. If the plans were not with the building
applications he would have made a note to that effect.

Earlier if he had said he did not receive the plans it would
not be correct. Normally three sets of plans would have
come along with the application.

Chairman: In point of fact Mr. Seneviratne if the building
application was made without the plans you would have
rejected the application? - Yes, My Lord.

One copy of the approved plans were sent to him. The
others were given to the owner and the municipality. He
handed over his copy of the plans to the Deputy Director,
Planning who gave them to Mr. Prasad Gunawardena.

Witness said the approved plans were returned to him and
they were in his custody. The plans were also sent to the Fire
Chief for approval. The approval of the UDA was granted
on certain conditions which included clearance being ob-
tained from the Chief Fire Officer, CMC. Parking area
should be used exclusively for parking of vehicles and that
no permanent structure is constructed on street lines.

Chairman: There were no directions to alter the architec-
tural plans? - Yes. There was no such directions. !

When he made his statement to the police he would have
said that he received the plans with the application because
that was the normal practice. If he had said he did not
receive the plans, that was a mistake.

Chairman: That is a serious error on your part? - Yes, a
serious error My Lord.

Witness was referred to a letter dated 8 August 85 to the
Director Development UDA, G. L. G. de Silva from the
chief engineer Hotel Developers Ltd requesting that certain
amendments be allowed to the original plans as the Japanese
architects wanted such alterations. A reply was sent by the
UDA asking that the alterations be worked in red and
forwarded to the UDA.

Witness said he had handed over the file containing the
Hilton documents to his immediate superior, Mr. Prasanna
Silva, Senior Architect UDA as Mr. Prasanna Gunawar-

“dena had wanted the file to be kept in safe custody.

There was an endorsement in the movement register dated
16-1-91 to show that witness had handed over the file to Mr.
Prasanna Silva.

Chairman: So the original plans were not available at the
time you handed over the file to Prasanna Silva? - I was told
by Mr. Prasanna Gunawardene to tell the Japanese that only
the amended plans of 1986 were available.

Chairman: Does that mean that he asked you to suppress
the original plans from the Japanese? - Yes.



Chairman: He told you to tell a lie? - I had to. He is very
powerful.

Q: So you are prepared to tell a lie if told to tell a lie? - I was
forced todoit. .
" Chairman: Was the original plan in the file at the time? -

es.

Q: So you are a person who tells lies if told to do so? I was
forced to.

Q: Did Mr. Gunawardena tell why the Japanese were-

coming? - To go through the plans. I was told to show the
amended plans of 1986 since there was a court case pending.
He told me the only valid plan was the amended 1986 plan,
and to show them only that, not the earlier plan which was
invalid.

Witness said that Mr. Prasanna Gunawardene had later
wanted the file kept under confidential cover and that
nobody was to be given any information without his
approval.

*He told me that it was on the 1986 plans the certificate of
conformity had been issued, and to only show them those
plans. I told him there was another plan, but he told me to
forget about that,” witness said.

Chairman: But he did not specifically tell you not to tell

the Japanese about the 1983 plans - No, I may have erred
there.

Chairman: Several witnesses who have testified before
this commission have accepted committing a series of errors.
Why did you take upon yourself the responsibility of saying
that the 1983 plans were not available? - I presumed that he
wanted me to do that.

Q: Were you told to tell them that the 1983 plans were not
available? - No.

Chairman: So you went a step further and jumped the

gun. that’s why you have now got into this trouble.

Witness said that both plans were available at the time he
retired in June 1991. He said he had handed over the file and
plans some time in May 1991 to senior architect Prasanna
Silva.

Q: But in your statement to the police, you have said that
you had not handed over any documents to any officer.
Why did you say so? - Because I had no documentation to
prove that I handed over the file to him. I had to tell them
that. I may have made a mistake.

Chairman: Again you have made a mistake. Its a very
serious omission? - Yes, I realise that.

Q: Why did the Treasury call for this file? - I don’t know,
it’s very strange.

Chairman: How do you expect us to believe your
evidence? - If Mr. Prasanna Silva vouches that I handed
over the documents to him, it will be a plus point for me.

Chairman: Exactly. There are so many minus points! Not
telling the police is not the normal conduct of a reasonable
man.

SG: I am suggwting that the original plans went missing
while they were in your custody? - I cannot accept that.

The next witness was K. Mahipala, retired Of€of-the Fire
Brigade who said that the report filed by him regarding the
Hilton fire was based on his responding to the fire call. He
did not know whether any follow-up investigation had been
done later by other officials.

The final witness electrical engineer, CEB, Colombo City
branch said that the report that the fire was not caused by a
short circuit had been signed by Mr. V. Rajaratnam, now
resident in Australia. He was quite familiar with Mr.
Rajaratnam’s signature, and testified to it being the same as
in the certificate issued.

Sittings will resume on Monday, May 29.

UDA hia$ no record 0' plans submitted

by Assumpta Alles

Urban Development
Authority’s Director De-
velopment Regulations
Nihal Fernando yester-
day told the Special
Presidential Commis-
sion probing
Hilton project, that the
practice of maintaining
a register for building
plans submitted for
approval was stopped
in 1985.

The register books
for plans within Col-
ombo cannot be lo-
cated while the books
of 1983 for plans sub-
mitted outside Col-
ombo was available.
Mr. Fernando said.
Justice Perera: How
do you explain loss of
the reqister?

Answer: No registers
were maintained after |
joined. The practice
was stopped in 1985.
He said that not a sing-
le register was kept by
the UDA about applica-
tions and the register
relating to Colombo
was not available for
1983.

The Special Pres-
idential Commission of
Inquiry into malprac-
tices and irregularities
in public institution sit-
ting at the BMICH com-
prises Justice Priyan-
tha Perera (Judge of
the Supreme Court,
Chairman), Justice
Hector Yapa and Jus-
tice Ninian Jayasuriya
(Judges of the Court of
Appeal).

Walking painfully
with the aid of crutches
43 year old Hillary Pra-
sanna Silva answering
Acting Solicitor General
Douglas Premaratne,
said that normally a
minimum of three plans
are submitted to the
Urban Development
Authority and on Janu-
ary 25 1984 the plans
were sent to him for
observation.

When asked by Jus-
tice Jayasuriya whether
there was a bill of
qQuantity atached to the
plans, Prasanna Silva
said that he could not
remember.

When Mr. Senevir-
atne Administrative
officer of the UDA testi-

THE ISLAND - Saturday 17th June, 1995

fied at an earlier date,
he had said that he had
handed the file and
plans of the Hilton pro-
ject to Prasanna Silva.

He had said that
there were two sets of
plans which he had
given to Siiva.

Prasanna Silva said
that tnere was only one
plan and the original
was missing.

G. P. S. U. Silva (For-
mer Secretary to the
Ministry of Plantation
Services) said that he
had been appointed to
act for the Chairman
Touwrist Board (Siriwar-
dene) in his absence.
He said that when an
application for a hotel
project is made it must



be sent with a set of
plans to the Tourist
Board. According to
him a 10 year tax holi-
day extended to new
hotels was due to ex-
pire on March 20, 1983
and there was a rush of
appl-calions for
approval

On March 15, 1983
the Board sent a letter
giving conditional
approval for this pro-
ject. The hotel was to
have 684 rooms, bal-
Irooms and banquet
halls, car park for 450
cars, swimming pool
and supermarket.

Prasanna Gunewar-
dene, an architect plan-
ner in the UDA in 1983
said that in October
1983 Hotel Developers
Ltd had made an ap-
plication and submitted
a set of plans with the

application. On March
23 1984 approval had
been granted for the
construction of the
hotel.

Hotel Developers Ltd
had wished to make
amendments to the
plans and get UDA to
certify it. UDA had
advised them to submit
a set of amended plans
with the amendments
indicated in red, which
was done.

Justice Perera: Did the

gtched red have any

impact on the number
of rooms or floors?
Prasanna G: No im-
pact

Justice Perera: How
did the plans disappear
from the file? Adminis-
trative Omoer Senevir-
atne is “positive that
both sets of plans were
there.

Justice Yapa: Hotel
Developers Ltd was
earfier known as Cornel
and Co.

Prasanna Gunewar-
dene said that Division-
al Heads and Adminis-
trative officers in the
UDA are responsible
for the custody of
plans. He said that he
had only seen the 1986
approved plans,

The project plan was
drawn in 1980 and the
architectural plan
drawn in 1983 by the
same architect.
Justice Jayasuriya:
The project plan was
adopted by Comnel and
Co. in 1983.
Prasanna G: In 1983
Hotel Developers Ltd
was not in existence.
Justice Perera: What
is the provision in the
project plan for car

Prasanna G: Car Park-
ing floor area is 12,730
$Q. metres, provision
for 450 cars.
Acting Solicitor
General said that the
amended plans of 1986
had 26 sheets whereas
the plans of 1983 had
21 sheets.

The amended plans
were to be made avail-
able to Prasanna G. to
caiculate the floor area.

The inQuiry resumes
on June 20.

parks?
Daily News - Tuesday June 27, 1995

Amendments done on new set of plans

By M. J. M. Zarook and Madubashinee Dayabandara

Amendments to an approved plan must be done on the
original plan. But in the case of the Hilton Hotel project the
amendments had been done on a new set of plans former
Deputy Director, Development Regulations, Urban De-
velopment Authority said yesterday before the Special
Presidential Commission of Inquiry into malpractices and
irregularities in public bodies.

The commission comprises Justice Priyantha Perera
(Chairman), Justice Hector Yapa and Justice Ninian
Jayasuriya.

Mr. G. L. D. de Silva, Deputy Director, Regulations
examined by Mr. Douglas Premaratne PC, acting Solicitor
General said that once the original plan had been approved,
if an amendment had to be done it must be done on the
original plan.

Chairman: But in this case the amendment had been done
by way of a new set of plans? - Yes. In this instant case.

At the outset Mr. Anandaraja Rajakaruna, former Town
Planner, Urban Development Authority examined by Mr.
Douglas Premaratne, acting Solicitor General said on 14th
October, 1983 an application was received for the construc-
tion of the Hilton Hotel project in Echelon Square. The
application was accepted by the clerk, Mrs. Malini Jinadasa
and sent to witness to process the application. Payment had
to be made on the calculation of the area which was done by
Mr. Terence Fernando, after which he processed the
application by calculating the floor area which was 444,506
square feet, (41,311.59 metres). There were 20 floors with the

He had sent what was described in the file as a “character-
istic floor plan™ to Mr. Prasanna Silva, Architect, UDA.

Chairman: Do you have any knowledge of what a
characteristic floor plan is? — That’s what was written on the
file.

Witness said three copies of the plans were submitted to
the UDA: The third copy of the plan was kept in the records

of the UDA.

Chairman: Do you know that the plan is not available? —
That is what I heard from the officers who came to question
me.

Witness said the “characteristic floor plan™ which was
sent to him was not necessary when the original plan had
already been forwarded.
ground floor on the building comprised 31,685 sq. metres
without the second floor and the penthouse.

Witness said he did not measure the second floor.

Justice Yapa: So your report is not a proper guide to
establish the floor area? - Yes.

According to Mr. Terence Fernando's report the floor
area was 35,7.18 sq metres.

SG: From the ground floor up to the penthouse it adds up
to 21 floors? -Yes. Without the mezzanine floor.

Witness said the calculation of the area was a rough one to
charge a fee for processing. He sent his report with the plans
to the Administrative Officer, Mr. Mervyn Seneviratne to be
forwarded to Mr. G. L. D. de Silva, Deputy Director,
Development Regulations.

Witness was referred to a receipt addressed to Hotel

* Developers Lanka Ltd. The applicant’s name was given as
Cornel Perera but it had been tipexed.

Chairman: Can you explain how if the applicant was
Cornel Perera the receipt was issued to Hotel Developers
Lanka Ltd? - I don’t know and I can’t explain.

Questioned by the Commission, witness said it was
probable that the application was originally the name of
Hotel Developers Ltd, and it had later been erased (tipexed)
with Cornel Perera’s name substituted.

Witness was referred to an amended set of plans which
had been submitted in July 1985 and approved in 1986.

SG: This is a different set of plans? - Yes. It had been
submitted in 1985 while the original plans were submitted in
1983. 1 had left the UDA in 1984.



The next witness, Mr. G.L. Dayananda de Silva, former
Advisor, Planning, UDS examined by Mr. Douglas
Premaratne said that in 1983 he was Deputy Director,
Regulations. In October 1983 Hotel Developers Ltd made an
application for the construction of the Hilton Hotel project.

The receipt given was in the name of Hotel Developers
(Lanka) Ltd. The name of the-applicant was given now as
Cornel and Company but the name appeared over an
erasure (tipexed).

The building plans consisted of 27 sheets. He had sent a set
of plans to the Fire Chief, Colombo Municipality.

Approval was granted for the construction plans by letter
dated 23 March 1984 signed by Chairman, UDA and
witness had countersigned it.

The letter said that a set of approved plans would be
forwarded to HDL in due course.

SG: Why has the letter also asked for three additional sets
of plans? — That may be because we wanted to send them to
other departments such as tele communications etc.

Witness was referred to a request from the Chief Engineer
HDC, C. Weerakoon asking for advice on how to make
amendments to the plans and witness had replied asking
them to send the amended set of plans with the amendments
etched in red.

A new set of plans were submitted consisting of 28 sheets
in September 85 and the UDA granted a development
permit on 29 April 1986.

Witness said when the second set of plans were approved
the original plans were deemed to be cancelled.

Chairman: In your records, Mr de Silva will you have a set
of the original plans? — It should be there.

Chairman: But the problem is that it has mysteriously
disappeared? — That is what I have heard.

Chairman: Once the original application has been ap-
proved, if an amendment has to be done it must be done on
the original plan? — Yes.

Chairman: But in this case the amendment has been done
by way ot a new set of plans? - Yes. In this instant case.

Witness said to issue the certificate of conformity he had
to check that the building has been constructed according to
the approved plan.

Chairman: Do you make a physical check of the building?
= Yes we do. But we do not check on the measurements of
each room. If we suspect there is something wrong only we
will measure every detail.

Continuing Mr. G.L. de Silva was referred to two letters
dated March 5 and 6, 1990 by secretary Ministry of Finance
to the Chairman UDA requesting for some information on
the Hilton Hotel project.

Witness was referred to a letter giving the necessary
information, dated 20 March 1990. The information was
based on approved amended set of plans and certificate of

conformity and not on actual measurements on the
premises. Twenty three floors were mentioned including the
ground floor, mezzanine floor, lobby and two penthouse
floors. )

Witness was referred to a letter from secretary Ministry of
Finance to Chairman UDA dated 30 April 1990 asking for
the original set of plans for which approval had been
granted in 1984.

On 3 May 1990 the chairman UDA had sent the plans
mentioning 21 sheets, to the secretary Ministry of Finance.

On 19 January 1984 the witness had sent an original set of
plans mentioning 27 sheets, and he couldn’t explain how a
difference of 6 sheets had occurred. Either the sheets were
missing or it could be a new set.

Witness was referred to a letter dated 20 January 1990,
from the Treasury to the UDA mentioning that two sets of
plans, amended set of plans approved on 29 April 1986 and
original set of plans dated 29 June 1983 consisting of 28 and
21 sheets respectively are being returned.

Prasanna Senaka Rupasinghe Gunewardene, former Ad-
ditional Director General, Planning and Operations UDA
said that the total fully covered floor area as in the amended
set of plans approved in 1986 is 39, 604 square metres. He
was requested by the commission to do the calculation at an
earlier sitting.

But he said that his calculation could vary from another’s
on the basis of the purpose. Referred to a letter dated 2
December 1991 by him to Mrs. Casichetty of the Finance
Ministry in response to some representation made by Mr.
Vasudeva Nanayakkara to the President. The letter referred
to an application made in 1983 and for which approval had
been granted in 1985.

When witness’s attention was drawn to the fact that
approval had been granted in 1986 and not 1985 he admitted
that he had made a mistake.

He went on to say that as the 1985 application was only a
letter submitted with a set of drawings by the applicants he
didn’t consider it as a proper application. He went by the
1983 application which was of proper format.

He also said that he considered the 1986 building develop-
ment permit as only a letter of approval given in 1984.

DSG: But the 1986 permit says that it supersedes the
permit issued in 1984 — Yes, it seems as if the authority had
considered the 1985 submission as an application.

In the letter the witness had mentioned that as the
amended set of plans was having 27 sheets the original plans
and 1986 approved plans must be comparable.

DSG: But the secretary Ministry of Finance mentioned
that 28 sheets were returned to the UDA in the letter dated
20 June 1990. So how can the 1986 approved plans consist of
27 sheets? — I personally didn’t check the number of sheets
at that time. Now I can see that there are 28 sheets in the set
of plans. I only went on the information given to me by my
officers.

Chairman: So all the information given in your letter is
erroneous.

The witness had mentioned that there’s no record that the
UDA had admitted of the 1983 original plans missing or
substituted.

DSG: But even at that time there was this letter dated June
1990 to the Project Secretary of HDL Mr. A.B.J. Perera by
Mr. Somapala de Silva at UDA informing him that the
UDA doesn’t have a set of plans submitted in 1983.

I didn’t check the file so I didn’t notice the document. I
agree that it's contrary to my statement in the letter. I take
the full responsibility of it as the officer in charge.

Chairman: When did you come to know that the original
plans were missing? — In December 1991.

Chairman: Did you endeavour to make an inquiry into
the matter or to seek police assistance in recovering it? — We
were getting advice from the Attorney General. I was
satisfied with that.

DSG: But there's noevidence in this file showing you were
in touch with the AG. = Mr. Prasanna Silva personally
reported the proceedings to me.

On the report made by Mr. Gamini Edirisinghe to the
witness an endorsement had been made as *plan withdrawn
by the client’. Mr. Edirisuriya was issued summons returna-
ble on June 27.

The commission resumes today.
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UDA land was on 99-year lease to Cornels

By M. J. M. Zarook ana Maaubasninee Uayabanaara

The Director, Legal, Urban Development Authority said
yesterday before the Special Presidential Commission of
Inquiry into malpractices and irregularitics in public bodies
that UDA land in Echelon Square was leased to Cornel and
Company for 99 years for a sum of Rs. 103,743,000

An initial payment of Rs. 20.4 million was made and the
balance was to be paid in 33 equal instalments of Rs. 2.5
million. But the instalments were not paid.

Mrs. Y. P. Kanendran was giving evidence examined by
Mr. Douglas Premaratne, acting Solicitor General before
the commission comprising Justice Priyantha Perera (chair-
man), Justice Hector Yapu and Justice Ninian Jayasuriya.

At the outset Mr. Ackiel Mohamed former Secretary,
Ministry of Power and Energy, Mr. K. Shanmugalingam
Deputy Secretary to the Treasury and Mrs. C. Amerasekera
of the Treasury, the members of the Divestiture Committee
in connection with the sake of Nylon-6 plant appeared on
notice before the commission,

They were directed to appear on July 4.

Mr. Gamini Edirisuriya, Architect, former senior drafts-
man, Urban Development Authority, cxamined by Mr.
Douglas Premaratne, acting Solicitor General, who ap-
peared with Mr. Sobitha Rajakaruna, State Counsel, said
from 197910 1992 he was senior draftsman in the UDA. He
did a comparison between the set of plans submitted in 1985
for the construction of the Hilton Hotel project and the
processing sheets that were available in connection with the
1983 plans to verify the floor area.

He had made an endorsement that the administrative
officer Mr. Sencviratne had informed him that the plans of
1983 had been withdrawn by the client,

Witnesssaid he thought the new plans had been approved
and therefore the original plans had been withdrawn.

Justice Yapa: Would your comparison figures have been
more accurate if you had the 1983 plans and the 1986 plans?
- Yes.

Witness said on the 1983 processing sheets he had given
the ground floor arca us 5,684 sq. metres while on the 1986
plans the ground floor area was 10,800 sq. metres.

Witness said even if the client had removed the original
plans one set of plans should have been retained by the
UDA. Witness siid he did the comparison of the floor area
between the 1983 plansand the 1986 plans because of a court
case.

Mrs. Yamuna Preetham Kanendran of Manning Town,
Director Legal, Urban Development Authority, examined
by Mr. Douglas Premaratne, said in 1984 she was Asst,
Director, Legal in UDA. Mrs. Maya Nanayakkara was a
Director at the time.

The land on which the Hilton Hotel was situated was
crown land which was vested in the UDA and it was leased
1o Cornel and Company in February 1984 for 99 years by a

deed attested by Mrs. Maya Nunayakkara for a sum of Rs.
103.743.000. At the time of attestation Rs. 20.4 million was
paid while the balance Rs. 82,994,400 was to be paid in 33
cqualinstalments of Rs. 2.414,981.82 cts for 27 yearsand Rs.
2,514,981.82 cts for the balance 6 years.

The assets of Messrs Cornel and Co. were required to be
mortgaged with the UDA for the lease. The initial payment
of Rs 204 million was puid but the assets were not
mortgaged and not a single instalment was paid after the
nitial payment.

Chairman: Had your legal department at any stage made
any attempts to have the assets mortgaged? — There have
been letters sent on the matter.

Chairman: What are the sanctions provided in the lease
bond if Cornel und Co. defaults? = There is no provision
which says that the lease can be terminated.

Chairman: Don't you think that the kegal dept of the
UDA had been remiss in not providing for sanctions if they
defaulted” = No provisions have been made.

Chairman: Have you cven seen a lease bond in your 12
year experience with the UDA where there are no sanctions
mentioned in the event of default? = No.

Witness said that by another deed of lease dated 13
February 1984 the land udjoining the Treasury building was
leased to Cornel and Compuny for Rs 33,065,250 with a
down payment of Rs 6,613,000. The balance Rs 27 million
was 1o be paid in 33 equal instalments. For this deed too
Cornel and Compuny was required to mortgage their assets.
But the assets were not mortgaged.

Except for the initial payment in this casc too the
instalments were not puid. Letters huad been written to
Cornel on and off but there wis no response. So the UDA
filed action in the District Court for recovery of the arrears
in October 1988.

Wilness was referred 1o an amendment in both lease
bonds whereby Cornel and Compuny was given a grace
period of three years for payment,

Justice Yapa: Even after obtaining a grace period no
payment was made? = Yes.

Toa question by the Chairman, the Solicitor General said
that the amount due now as arrears was Rs 45,227,438 4é6cts,
both capital and interest included.

Witness said in connection with the District Court case
after a number of dates isues were framed but the main
witness was not present on the trial date and on an
application by the defendant the District Judge dismissed
the action. The UDA filed an appeal but that was also
dismissed. A fresh action was filed in the District Court in
April 1994, The UDA obtained the services of private
counsel instead of the AG's dept. Cornel and company, in its
answer denied all the averments and repudiated the least
agreement. On that answer, the UDA was advised to
withdraw the action.



Witness said the UDA was contemplating further action.

Chairman: | have no doubt that action too will end in the
same way!

Witness said that Mr. R. Pwkaralingam was the Chair-
man of the UDA at the time she joined the UDA in 1983,

Mr. K. Shanmugalingam, Deputy Secretary to the

Treasury examined by Solicitor General Mr. Douglas

Premaratne said that he was appointed as a Director to Hotel
Developers Limited in March, 1990. He was representing
government interest in the compuny as an official from the
Treasury.

Witness was referred to the minutes of a board meeting
held on 7, March 1990. At the meeting Mr. Amarasekera
who was also a director had pointed out certain discrepan-
cies in the cash flow and that the Hotel Hilton which was to
have 450 rooms contained 387 rooms. The board agreed that
those matters should be clarified.

On 24 April 1990, the board had come to a decision to
assist Mr. Amarasekars to do an independent inspection
with the help of a local architect, after having discussed the
memorandum submitted by him highlighting the fact that
original plans had boen substituted.

Subsequently Mr. Amarasekara had filed a case in the
district court challenging the company and an injunction
was issued against HDL.

On 21 December 1990 the accounts of the company had
been approved by the board. The witness had signed the
approval.

Chairman: There was a very significant matter being
highlighted by Mr. Amarasckara. What made you approve
the accounts in the middle of all that? = As there was a case
against the company by a member, the Attorney General's
advice was that it may affect the liabilities. The AG had
suggested amendments to the note be made. We approved
the accounts subject to that. And Mr. Choksy advised us to
approve it as members of the board.

Chairman: Why did you seck advice from Mr. Choksy? =
Because he was also a member of the board and that he was
familiar with company laws and forms.

Witness was referred 10 a minute made by him to the
secretary of the Treasury.

It read, “Request Attorney General to take a fair view of
the situation and support the Japanese 1o the extent
possible.”

Chairman: Why did you ask AG to support Japanese
while a court case was going on? = From July 1990 we had
been having discussions with them about rescheduling the
loans. We came to an informal agreement to write of f 30 per
cent of interest and capital.

Chairman: Upto then you had agreed with Mr.
Amarasckara. Why did you suddenly take a different view?
= Mr. Paskaralingam convinced me that everything was all
right. He said that checking with the UDA director he had

found that the building ws in accordance with the plans.
The UDA had evidence to that effect. The certificate of
conformity had also been issued.

Witness was referred to an endorsement made by Mr.
Paskaralingam, to the witness as “please discuss with Mr.
Choksy and map out our strategy.”

Justice Jayasuriya: What's this strategy? = Tocome toa
settiement with the concerned parties.

Chairman: Why did you try 1o influence the AG to
support Japanese when he would have acted fairly without
any doubt? = My view was that nothing was wrong. My
cause was to protect the agreement.

Witness was referred to a minute by Mrs. Casichetty,
Director General, Ministry of Finance mentioning that if
Japanese had committed a fraud then the government
guarantee would be null und void.

SG: In the light of all that what was the necessity to protect
the Japanese? = What we got from them we didn't want to
lose.

SG: Wasn't it your duty as Deputy Secretary to the
Treasury and as a director of the company to have acted in
the interest of the government? - The interest of tha
government was (0 maintain the best relationship with the
Japanese.

Chairman: Mr. Shelton Wijeratne the architect who
assisted Mr. Amarasckara was not allowed to do a private
check on the hotel when an application was made in the
court and the Additional Solicitor General who had ap-
peared for the company had objected. Who advised the
counsel to object to that? = | am not aware of such advice.
The Sccretary to the Treasury may have, Afterwards we
held a meeting and decided that the Board of Directors hold
no objection 10 the proposal. We conveyed it to the General
manager to instruct the counsel,

And Mr. Choksy had telephoned me carlier that he got tc
know that Mr. Amarasckara was trying to get the company
delisted from the stock exchange, which would have frozer
the shares and the publicity would have affected the hote
itself.

Chairman: Why was the GM taken into that? The clien!
was the board and it has to instruct the counsel. Mr
Shanmugalingam, what is your final position? = Mt
Choksy was interested in this matter. He was interceding fo
the Japanese.

Even when Mr. Amarasekara was asking for clarificati®
of the matters he sid it was not necessary.

Justice Jayasuriya: Even if Mr. Paskaralingam’s minu
was partial you acted upon it as he was the Secretary tot
Treasury? = Yes.

Chairman: Were you influenced by someone when y
made that minute referring to AG? = I was influenced
Mr. Choksy and Mr. Paskaralingam. We weren't in
picture right through. They were answering everyth
connected 1o the action,

The commission resumes sittings today.
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SPC into malpractices in public bodies

UDA land was leased to Cornel
without providing for default

The Urban Development Authority had leased out
land in Echelon Square to Cornel and Company to
build the Hilton Hotel without providing for default

Cornel and Company now owed Rs.45 million as
arrears of instalment but they had repudiated the
lease, Mrs. Yamuna Konendran, Director, legal,
Urban Development Authority said before the
special presidential commission sitting at the BMICH
yesterday.

The commission comprises Justice Priyantha
Perera (chairman) Justice Hector Yapa and Justice
Ninian Jayasuriya.

Mrs. Yamuna Preetham Konendran, examined by
Mr. Douglas Premaratne PC, acting solicitor general
said that the land on which the Hilton Hotel project
was situated was crown land which was vested in the

UDA. It was leased to Cornel and company for 99
years for a sum of Rs.103,743,000.

An initial payment of Rs.20.4 million was paid
while the balance Rs.82.9 million was to be paid in 33
equal yearly instalments.

The assets of Messrs Cornel and Company were
required to be mortgaged for the lease. But neither
were the assets mortgaged nor was a single instalment
paid after the initial payment.

Another piece of land on the opposite side of the
Hilton Hotel was also leased for Rs.33 million with a
down-payment of Rs.6.6 million. In that case too the
instalments were not paid nor were the assets mort-
gaged.

The UDA filed action in the district court,
Colombo where Cornel and Company repudiated the
lease.
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Director General only elevant papers for inguiry

By M.J.M. Zarook and Madhubashinee Dayabandara

Mrs Manel Casiechetty. Director General, Fiscal Policy
and Economic Affairs, General Treasury said yesterday
before the special Presidential Commission of Inquiry into
malpractices and irregularitics in public bodiés that she did
not forward all the documents in relation to the complaint
against the construction of the Hilton Hotel project to the
former Supreme Court Judge. Mr. J.F.A. Soza, the inquirer
as she thought they were not necessary.

She only sent what she considered were the relevant
documents.

The Commission comprises Justice Priyantha Perera
(Chairman). Justice Hector Yapa and Justice Ninian
Jayasuriya.

Al the outset Mr. Johannes (Lambertus Bouens, a busin-
essman of The Hague, Holland appeared before the com-
mission to complain that he had entered into an agreement
with Mr. Cornel Perera, Chairman of Hotel Developers
Lanka Ltd to run a casino at the Hilton Hotel but it had not
come to pass.

Chairman: How does this come within the purview of this
commission?

Solicitor General: Except that the chairman had acted
without the authority of the Board.

Chairman: We are probing into the construction of the
hotel. Whether this will come strictly within the purview of
this commission is the question. This is a matter that is more
relevant to be considered by the Bribery and Corruption
Commission. !

SG: Very well my Lords. if your Lordships are of the view.
This is strictly not within the Commission’s purview.

The Chairman told Mr. Bouens that the commission was
thankful for his presence and cooperation. The commission
would suggest to the Solicitor General to bring up the matter
before the corruptions commission.

Mrs. V.MLY. Casiechetty who was called to give evidence
said that she wanted 1o make a statement first. She said that
confidential files which were in her custody had been
handed over to Mr Nihal Ameresekera in 1990 on the
instructions of the secretary though she objected. On the
contents of the file Mr. Ameresekera had built up his case.

Chairman: This is a fact finding commission. You are
here as a witness 10 assist the commission.

Mrs Casiechetty: [ agree my Lords in Mr. Nihal
Ameresekere’'s evidence already impressions have been
created in the press reports which has greatly prejudiced me
as a public servant.

Mrs. Casiechetty referred to the Establishment Code (sect
15) and stated that Mr Nihal Ameresekera had violated this
section as Advisor to the Ministry of Finance.

Chairman: This is a fact finding commission. Our warrant
supersedes all other laws. What we have to find is whether
any malpractice has been committed by anyone, Minister,
Prime Minister or official in the course of his duties.

SG: With reference to the Establishment Code there is no
private case filed by Mr. Ameresckera. He has not claimed
relief personally. Relief claimed is for the company.

The commission informed Mrs Casiechetty that her
counsel would be allowed to peruse all proceedings and
documents that would be necessary to prepare her defence.



Mrs. V.MLY. Casiechetty, Director General, Fiscal Policy
and Economic Affairs, General Treasury, examined by Mr.
Douglas Premaratne, acting Solicitor General said that there
were certain representations made in April 1990 by Mr.
Nihal Sri Amerasekere, a Director of Hotel Developers
Lanka Ltd to the Secretary o the Treasury, Mr. R.
Paskaralingam, regarding the construction of the Hilton
Hotel project. In consequence, Mr. Paskaralingam referred
the matter to former Judge of the Supreme Court Mr. J. F.
A. Soza to make inquiry and submit a report.

Chairman: Do you know how Mr. Soza came to be
appointed? = It was the late President R. Premadasa who
wanted a one man committee to be appointed and he had
suggested Mr. Soza.

Subsequently Mr. Amerasckere by letter dated 8th May,
1990. submitted certain documents to witness relating to
Hotel Developers Lanka Lid and she forwarded the
documents to Justice Soza. On 17 May 1990 Mr. Ameresck-
ere wrote 1o witness relating to the plans submitted to the
UDA stating that the original set of plans consisted of 27
sheets while the set of plans submitted by the UDA to the
Chief Fire Officer, CMC on January 19, 1984, consisted of
21 sheets.

In May 1990 witness sent some further documents to
Justice Soza consisting of approved amended plans of 1986
and the plans submitted in 1983.

Witness said she had no familiarity with plans. She merely
forwarded the plans sent to her by the UDA.

SG: Why didn’t you forward the letter of Mr. Ameresek-
ere where he claimed discrepancies in the building to Mr.
Soza? = When Mr. Paskaralingam appointed Justice Soza to
inquire into irregularities in the construction of the Hilton
Hotel. the objective of the Ministry of Finance was to see
whether the building complied with the construction
agreement and the loan agreement. I used by discretion anc
forwarded the documents that were necessary. We onl
wanted to find whether the construction was according t
the construction agreement.

Justice Yapa: This inquiry was initiated because of
complaint by Mr. Ameresekera. Why didn’t you send t
letter of Mr. Ameresekera where he has mentioned abe
the discrepancies? — It was not necessary. | used
discretion bona fide.

Chairman: Mr. Ameresekera’s grievance is that
original plan was 27 sheets while the amended plan had
sheets? - Witness said that she went by the constructi
agreement to sece whether the construction complied wi
the agreement. In any case she sent both sets of plans
Justice Soza.

Justice Yapa: Do you now think it wold have been bettc
1o have sent Mr. Amerasckere’s letter too to Justice Soza?
No. I don’t think so.

Witness said she used her discretion. Mr. Paskaralingan
told her to send what she thought were relevant. Mr.
Ameresekere used to write many letters on the same subject
repeating himself. Therefore she «did not want to burden
Justice Soza with all those letters. She used her discretion
and forwarded what she thought were necessary.

Witness said she had also forwarded to Justice Soza the
memorandum of Mr. Ameresekera’s in which he had
highlighted his complaint.SG: But you did not send him the

letter referring to the 27 sheets and the 21 sheets? — Justice
Soza had the two sets of plans before him. I am sure he
would have seen them.

Witness said the UDA had stated that there was no
substantial difference in the floor arca.

Justice Yapa: Why did you take upon yourself the
responsibility of sending Justice Soza some documents and
keeping back other documents. Did anyone ask you to keep
back the documents? - No. I acted on my own. If Justice
Soza wanted any other documents for his inquiry he could
have called for them.

Witness was referred to the resolution of the Board of
Hotel Developers to remove the directors, Coronel Perera,
Fred Mendis and Nihal Ameresekera. [t was later withdr-
awn.

SG: Why? - On the complaint of Mr. Ameresckere the
Minister of Finance submitted a memorandum to the
cabinet and the Cabinet appointed a committee of
Secretaries. The committee decided that the government
nominces in the Board of Hotel Developers was insufficient
in relation to the shares held and wanted the composition of
the Board changed from 2 government nominces to five.

The cabinet approved the report of the committee
recommended by the Ministry of Finance for the restructur-
ing of the Board. At that time Mr. Cornel Perera agreed to
the restructuring of the Board. All documents pertaining to
the matter were referred to the Attorney General's Dept.
approval.

Witness was referred to the two District Court cases filed
by Mr. Ameresekere. The Court granted two injunctions
preventing payment to the Japanese Contractors. In this
lawyers connection Mr. Ameresckere wrote to the Ministry
of Finance and she (witness) made a minute to the Secretary,
Ministry of Finance and the DST in which she made some
comments on the judgement and asked the Secretary to
ignore the lawyer’s letter.

Chairman: This minute appears to suggest that you were
holding a brief for the Japanese? - At that time the Japanese
investment to the country was very vital. Our foreign
resources were very law. We were trying to find whether we
could get Mr. Ameresekere to withdraw the case.

Chairman: Why did you take it upon yourself to make
these comments when the judgement refers to a fraud?
Even if fraud’s proved we will still have to pay something to
the Japanese as they have constructed the building cven if
two floors were missing.

Commission: If there is fraud there is no liability to pay. It
vitiates the contract!

Witness said at that point of time this matter was having
an impact on government. Investment was affected. Aid was
affected. Her minute to the Secretary and the DST were an
internal matter arising out of the letter sent by Mr.
Ameresekere’s lawyers.

SG: Mrs. Casiechetty. Why did vou try to help the
Japanese? - Help them, because there was other considera-
tions.

SG: By Mr. Nihal Ameresekere's letter he had requested
you to convey to the Attorney General to tell the concerned
parties that if fraud was proved the government guaranwe
would be nulland void. You had mentioned that thatg there



was no merit whatever in his statement. But in the same
minute you had mentioned the same thing. Why did you say
thatit’s of no merit? - What I was referring to was informing
concerned parties. The parties were well aware of what

would happen it fraud was proved.

SG: Is it fair for you to comment that the Judge has not
reached any conclusion of his own? - I was not finding fault
with the judgement. As then DG. I was a junior officer tothe
Secretary to the Treasury. I was only analysing the situation
and conveying my observations to my senior officers. I acted

in good faith. It was only an internal minute.

Chairman: So in the teeth of the judgement you were

supporting the Japanese? - There were so many other

economic considerations to be made.

Justice Yapa: Didn’t vou realise that the judgement -
would have been in the interest of the company and the
It was. But there were larger interests.

SG: That means any foreign company can come here,
defraud government and people and get away with it.

Witness went on to say that there was a lot of pressure at

country?

(By Assumpta Alles)

‘Mrs. V. M. E. Casie
Chetty, Director Eco-
nomic Affairs Ministry
of Finance said yester-
day that she had writ-
ten an intemal minute
to two Directors of Ho-
tel Developers Ltd.,
keeping in mind the
interests of the coun-
try, because there
would have been eco-
nomic and financial re-
percussionsifthe Japa-
nese had not been
supported.

Mrs. Casie Chetty
was being examined
by Acting Solicitor Gen-
eral Douglas
Premaratne before the
Special  Presidential
Commission inquiring
into malpractices in
publicinstitutions atthe
BMICH yesterday.

The Commission
comprises Chairman
Justice Priyantha
Perera (Judge of the
Supreme Court), Jus-
tice Ninian Jayasuriya
and Justice Hector
Yapa (Judges of the
Court of Appeal).

AS.G. — There
must be some reason
why you are going all
out to help the Japa-
nese.

Witness Be-
cause of the economic
repercussion.

Justice Perera —
Theevidencedisclose
that there is some par
tiality towards the Japa-
nese. What provoked

you to make this
minute?
Witness — This

was an internal minute
my lord.

Court— Why have
you said that the court
order is unfair?

Acting Solicitor
General—Ifthe Courts
of Sri Lanka hold that
the Japanese contrac-
tors had committed
fraud, do you think that
any govemment would
support them?

Witness — Fraud
has not been proved.

Justice Yapa —
Did vou make that
minute on your free
will?

that time on the President and Mr. Paskaralingam. The
Japanese ambassador to Sri Lanka and the Sri Lankan
ambassador to Japan were concerned. It would have had a
huge impact on foreign aid and investments.

Chairman: Was not the best way to find a solution in the

courts? - We were trying to reach a settlement out of courts.
Even Mr. Ameresckere agreed to that.
Chairman: Which proved to be a futile endeavour?
we tried our best.
Witness was referred 1o Mr. Paskaralingam’s minute.

But

SG: Even in this it is mentioned that Mr. Choksy should

be consulted. What was the necessity in that?
was a director in HDL representing the public. He also was

Mr. Choksy

the Legal Advisor to the Board. We were contemplating on

agreements to be draffed.

resume at 2.30 pm today.
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SPC probe on malpractices — Hilton Hotel project

Internal minute made in the interests of
the country says witness

Witness — Yes.

The A.S.G. read
extracts  from the
minute where Mrs,
Casie Chetty states
wish to make the fol
lowing  observation.
“The lawyers of Mr.
Nihal Amarasekerahas
requested A.G. to in-
form relevant parties
that the state guaran-
tees would be null and
void under circum-
stances offraudinview
of the recent decision
of the District Court.

"The request made
has no merit whatso-
ever. Mr.
Amarasekera'slawyers
do not need to remind
AG of his responsibili-
ties and duties. The
Gunaratne document
signed by the Govem-
mentclearly states that
in case fraud is proved
that the guarantee will
benullandvoid. There-
fore, there is no need
for anyone to remind
the parties concerned
about this fact.

"The recent letters
sent by Mr.

Amarasekera  show
that he is over reacting
to the recent judge-
ment. Please seeletter
of November 8, 1991
where in he says the
District Judge has ob-
served (a) to (1) on
page (1) and (2). Itis
correct thatthese facts
are mentioned in the
judgement butin doing

so the Judge has
merely repeated the
allegations made by
Mr. Amarasekera and
has not reached any
conclusion of his own.
The Judge has merely
considered whether a
loss would be caused
to the country by the
payment of monies to
Japanese in view of
the allegations made
by the Plaintiff and
concluded that dam-
age could be caused if
the monies s are si-
phoned off and there-
fore, decided that the
Interim Injunction
should stand.

The Judge has also
observedthatthelend-
ers would have to be

signing three agreements. So the Board was to be consulted.
Observations of Mr. Choksy was sent to AG for the

Mr. Athula Bernard Senaratne the next witness gave
evidence in camera.
The commission takes up the matter on July 4. Sittings

compensated with ad-
equate interest if the.
final decision is in their
favour.

"The Japanese are
appealing against the
decision of the D.C.
Judge thatno payment
at all should be made
to them.

"The decision of the
Judge that no payment
at all should be made
seems unfair in view of
the fact that itis only a
part of the construction
that is in dispute. Mr.
Aziz is also of the view
that we should support
the appeal of the Japa-
nese. | think it is rea-
sonable to support the
appeal if A.G. consid-
ers it proper to do so.

"The other way we
could help the Japa-
nese and  also,
strengthen the position
of the Government, is
by expediting the sign-
ing of the amended
Investment and Share

Transfer Agreements".
SIGNED — Mrs.
Casie Chetty.
DATED —

20.11.91.



The Acting Solicitor
General also read an
endorsement on this
minute made by K.
Shanmugalingam, Di-
rector of the Board of
Hotel Developers Ltd.,
which stated "“Request
A.G. to take a fair view
of this situation and
support the Japanese
firmto the extent possi-
bly in their appeal to
the Supreme Court. |
think we should take a
positive stand on this.

"SIGNED by
‘Shanmugalingam.

DATED 22.11.91".
The ASG said that

Mr. Paskaralingamhas
also made an endorse-
ment on the same
minute which needs
"Please discuss with
Mr. K. N. Choksy and
map out our strategy.
The UDA Directors tell
me that the building is
in accordance with the
claim. The UDA had
issued the Cetrtificate
of Conformity. The
UDA can give evi-
dence. This must be
settled.
"Signed
Paskaralingam.
"Dated 23.11.91".

Mrs. Casie Chetty

by

said that Mr. Choksy
was a Director of HDL
Ltd., and he was repre-
senting the public on
the Board. The share-
holders had electedhim
at the annual general
meeting. He was a
legal advisor to the
Board of Directors. She
said that Mr. Choksy's
observations were for-
warded to the Attorney
General.

Justice Ninian
Jayasuriya told Mrs.
Casie Chetty that it
was bordering on con-
tempt of Court to say
that the Judge has

merely repeated the
allegations made by
Mr. Amarasekera and
has not reached any
conclusion of his own.
He said that in a Court
case the judge goes
into the process of
evaluation which is a
legal matter and ac-
cepts one version put
forward. In this case
the two version have
been put forward by
affidavits.

When the ASG
sought to lead the evi-
dence of Mr. Johannes
Lambertus Maria
Bovensabusinessman

from The Hague, Hol-
land, Justice Perera
ruled that his evidence
did not come within the
purview of this inquiry.
Mr. Bovens was per-
mitted to leave.

Athula Bernard
Senaratne who was
involvedin the contract
with HDL, acting as an
agent, gave his evi-
dence in camera since
he said that it was very
confidential.

The Commission
will resume the enquiry
today.
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DC order stalled any paymentto Japanese

By M. J. M. Zarook and Madhubasinee Dayabandara

Mr. Nihal Sri Ameresekere, Chartered Accountant, Adv-
isor. Minister of Finance and Planning said yesterday before
the Special Presidential Commission that after a settlement
had been reached with the Japanese consortium in respect of
the Hilton Hotel project, a sharcholder had gone to the
District Court and obtained an enjoining order preventing
any payment to the Japanese.

Mr. Ameresekere who was recalled to give evidence was
being examined by Mr. Douglas Premaratne, Solicitor
General before the commission comprising Justice Priyan-
tha Perera (chairman), Justice Hector Yapa and Justice
Ninian Jayasuriya.

Mr. Nihal Sri Ameresekere, Advisor to Ministry of
Finance (recalled) examined by Mr. Douglas Premaratne,
Solicitor General said that subsequent to his giving evidence
before the commission Mitsui and Taisei Corporation
entered into an agreement with the government with regard
to the monies claimed by them.

The total monies claimed by the Japanese combine was
Rs. 16.120 billion as at 30 June 1995. The Japanese agreed to
write off past interests as well as 30 per cent of the capital
which amounted to Rs. 10.2 billion.

All interest was written of f up to 30 June 1993 the date on
which the last government agreed to a settlement which was
not put into operation and a reduced interest charge of 3
percent was made from 30 June 1993. The write off
amounted to 63.3 percent of the total claimed giving a total
write off of 10,200 million rupees.

There was also monies accumulated as a consequence of
the interim injunctions amounting to 30 million dollars. Of
this Rs. 1,341 million was deducted from the proposed
payment.

In rupee terms the total amount claimed as due was Rs.
16,120 million from which Rs. 10,200 million had been
written off and Rs. 1,341 million was being paid from
accumulated funds leaving a balance debt of Rs. 4,544
million which was to be paid from 1996 over a period of 15
years.

Mr. Ameresckere said the earlier settlement discussions
broke down because the Japanese wanted promissory notes
from the government which the witness did not agree to as it
would have caused considerable damage and loss to the
government. (Witness said he could give his reasons in
camera). The present settlement terms were more beneficial
to the country than the earlier terms.

Witness was referred to a memorandum dated 10 Septem-
ber 1994 from the Secretary, Ministry of Finance to the
Minister of Finance who was then the Prime Minister.

Witness was referred to an action filed by the Secretary,
Ministry of Finance Mr. A. S. Juyawardena in the District
Court in June 1595 to suspend the articles of the company
which referred to the vote powers of the Japanese and for a
declaration that Mr. Cornel Perera was not a fit and proper
person to be chairman and Managing Director of the
Company (HDL). In the settlement agreement with the
government Mitsui and Taisei agreed to the suspension of
the articles which referred to their powers of board meetings
except that no resolution should be moved affecting the loan
repayment.

Subsequent to the agreement an action had been filed in
the District Court by a sharcholder, Mrs. Abeygunawardena
Pohalage Daisy Ranjanie against Mitsui Company I td and
an enjoining order had been made by court restraining the
company from making any payment to the Japanese
consortium.



Chairman: She is taking the same action that you took at
that time? - Yes, My Lord. But she could have joined one at
that time. Nobody come to my assistance then. In the DC
case the plaintiff has alleged that there has been a fraud
committed by the Japanese in the construction of the Hilton
Hotel. Mr. Ameresekera said same laywers Mr. S. Sivarasa
PC and Mr. Harischandra have appeared in support. The
Solicitor General informed court that he would be sum-
moning the plaintiff, Mrs. Abeygunawardena Daisy Ran-
Jjanie before the commission.

Witness was referred 1o a letter dated December 1, 1994
written by the Secretary, Ministry of Finance to Mr. Cornel
Perera, Chairman HDC. The letter stated: “The only
payment to Mr. Ameresekere is as set out in the settlement
agreement for the legitimate payment of his costs and
professional time, for action instituted in the right of the

SPC issues notice on

company 1o protect its interests and that of the government
as the guarantor. The statement of yours under reference is
therefore false.”

Witness was referred to a letter from the Institute of
Chartered Accountants of Sri Lanka dated 22 June, 1995 to
Mr. Ameresekera referring to a complaint of professional
misconduct in his part. .

The complaints had been received from Mr. V. Visvan-
athan, Financial Consultant Cornel and Company Ltd and
from Mr. John Wilson, Attorney-at-Law on the instruc-
tions of Hotel Developers (Lanka) Ltd.

The letter stated that the Council of the ICA had
considered the complaints and the evidence and decided not
to pursue the matter.

Mr. Ameresekea concluded his evidence.
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Choksy,

Cornel and others

The special presidential commission sitting at the
BMICH yesterday directed notice to issue on Mr.
Cornel M. Perera, former chairman and Managing
Director, Hotel Developers (Lanka) Ltd. the owning
company of the Hilton Hotel, Mr. K. N. Choksy,
Director and nine other directors of HDL in connec-
tion with the Hilton Hotel project inquiry.

The commission which is inquiring into malprac-
tices and irregularities in public bodies comprises
Justice Priyantha Perera (chairman), Justice Hector
Yapa and Justice Ninian Jayasuriya.

At the outset Mrs. Victorine Manel Yvette Casie
Chetty Director General of Fiscal Policy and Econ-
omic Affairs, General Treasury gave evidenceat her
own request regarding the earlier negotiations to settle

Justice H.S. Yapa

Justice P.R.P. Perera

the dispute between Hotel Developers (Lanka) Ltd,
the government and the Japanese Consortium.

At the conclusion of her evidence Mr. Douglas
Premaratne, Solicitor General said that he had con-
sidered all the evidence presented before the commis-
sion in this matter and would move that notice be
issued on the former directors of HDL Mr. Cornel
Perera, Chairman, Mr. F. G. N. Mendis, Mr. K. N.
Choksy, Mr. K. Shanmugalingam, Mr. D. P. S.
Perera, Mrs. L. S. Jayasinghe, Mr. G. Hewagama, Mrs.
T. P. Perera, Mrs. D. A. de Silva, Mr. P. Ramanujam
and Mr. R. Paskaralingam.

The commission issued notice under section 16 of
the SPC law against all the persons named returnable
on August 1.

.
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Justice F.N.D. Jayasuriya
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Presidential Commission probing malpractices

Notice to he issued on HDL Board of Directors of 1990

by Assumpta Alles

Acting Solicitor Gen-
eral Douglas
Premaratne moved that
notice be issued, return-
able on August 1, 1995,
on K. N. Choksy, Cornel
Pereraformer Chairman
Hotel Developers Lim-
ited (HDL) and the other
members of the Board of
Directors HDL during
1990.

The Special Presi-
dential Commission of
Inquiry into malpractices
in public institutions sit-
ting at the BMICH yes-
terday comprises Chair-
man Justice Priyantha
Perera (Judge of the
Supreme Court), Justice
Hector Yapa and Justice
Ninian Jayasuriya
(Judges of the Court of
Appeal).

The other members
of the Board of Directors
to be issued notice are
F. G. N. Mendis, K.
Shanmugalingam, D. P.
S. Perera, G.
Hewagama, Mrs. I. S.
Jayasinghe, Mrs. T. P.
Perera, Mrs. D. A. de
Silva, P. Ramanujam
and R. Paskeralingam
(as owner of the shares
of the government).

Mrs. V. M. Y. Casie
Chetty (Director Eco-
nomic Division of the
Treasury in 1992 and
Director General of the
Department of Fiscal
Policy and Economic
Affairs in 1993) giving
evidence before the
Commission said that
negotiations  between
HDL, Sri Lanka govern-
ment and the Japanese
companies began in
1992. It was Mr.
Paskeralingam who ini-
tiated the settlement she
said.

Continuing her evi-
dence Mrs. Casie Chetty
said that HDL was hav-
ing liquidity problems
and were unable to
service the debt. Gov-
ernment was the major

shareholder and Mitsui
and Taisei of Japan had
made certain represen-
tations to the govern-
ment.

Mrs. Casie Chetty
added that she was
dealing with the subject
as Junior Officer to Mr.
Paskeralingam.

Mrs. Casie Chetty
said thatin August 1989
the Japanese lenders
had made presentations
to Mr. Paskeralingam
who was very con-
cerned. He had re-
q u e s t e d
Shanmugalingam to
meet the Japanese
lenders toreconsider the
loan. Shanmugalingam
had proposed to the
Japanese that a portion
of the capital and ac-
crued interest be written
off, the interest be re-
duced to 59 percent
from 6.2 percent, and
lean repayable within a
period of 25 years.

The Japanese then
returned to their head
office in Japan, Mrs.
Casie Chetty said.

Mrs. Casie Chetty —
While Mitsuiwantedtime
to negotiate with their
principals Amarasekera
brought to
Paskeralingam's notice
that two floors were
missing, and he alleged
that the Hilton building
was not in accordance
with the original plan
andagreement. Itwas in
December 1989 that
Amarasekera drew at-
tention to the car park
and the missing rooms.
Mr. Paskeralingam was
very concerned as he
was on the Board of
Directors that took over
from the contractors.

Justice Perera — If
he was so concerned
what did he do about it?

Mrs. Manel Casie
Chetty — In February
1990 he appointed a
Committee, chaired by

Shanmugalingam  with
Mr. Amarasekera and
myself as members, to
meet the Japanese and
discuss the allegations.
The Japanese had their
own explanation which
Mr. Amarasekera was
not willing to accept.

In March 1990
Paskeralingam enquired
from the UDA who re-
plied that the building
was in accordance with
the plan.

Justice Ninian
Jayasuriya — Did you
consider the allegation
with regard to the project
plan. Did you on your
own go into the square
area?

Mrs. Casie Chetty
No. Since Mr.
Amarasekera was not
satisfied Mr.
Paskeralingam, on late
President Premadasa's
direction, appointed
Justice Soza as a one-
man committee, to re-
port on the matter.
Justice Jayasuriya
Justice Soza ex-
pressed an opinion. He
did not hold an enquiry.

Mrs. Casie Chetty

— D B. Wijetunga was

Minister of Finance at
that time. The Cabinet
appointed a Committee
of Secretaries (Akiel
Mohamed, A. R. M.
Jayawardene, D. A.
Wijesinghe and K.
Shanmugalingam) to
enquire into this project
and also to negotiate
with the Japanese re-
garding the repayment
of the loan.

This Committee
submitted an interim re-
port to reconstitute the
Board of Directors. Thus
sixgovernmentdirectors
were appointed.

They then submitted
further report proposing
that 51 percentof shares
be held by the govern-
ment on behalf of Cornel
Perera.

Cornel Perera trans-
ferred the shares to the
governme:”” “it! the loan
was repaid. he secre-
taries made a submis-
sion to the Cabinetand it
was approved.

In September 1990
Mr. Amarasekera filed
actioninthe District Court
and obtained an injunc-
tion. (Case No. 3155
SPL).

The negotiations in
Japan stopped for a
while. Much pressure
was brought on the Sri
Lanka government by
the Japanese govern-
ment to bring about an
out-of-court settlement.

Mr. Paskeralingam
appointed another com-
mittee chaired by Mr.
Shanmugalingam and
comprising Nihal
Amaresekara, Mrs.
Jayasinghe and myself.
This committee  pro-
posed that 30 percent of
the capital and all ac-
crued interest upto the
date of settlement be
written-off, that the in-
terest be reduced from
6.2to 5.9 percentand a
repayment period of 15
years be given. Mr.
Amarasekera agreed to
these conditions, but
brought in several other
conditions namely costs
of litigation to be reim-
bursed, action taken
against certain public
officers, certain cases
filed against him by
People's Bank and
Commissionerof Labour
to be withdrawn.

Afterdiscussions and
amending the agree-
ments to satisfy him,
June 14, 1993 was fixed
as the date.

A Japanese delega-
tion of 5-6 members
came to Sri Lanka. Mr.
Amerasekera set -the
time for 11 p.m. sayingit
was an auspicious time.
But he failed to be
present. His wife and

personal secretary did
not know where he was.
On June 15 he was
available and said that
on legal advice he had
been told to be absent.

Acting Solicitor
General Mr.
Amarasekera  wanted
the promissory notes
given by HDL and not by
the government.

Mrs. Casie Chetty
— The government is
the guarantor of the loan
and it would be proper
for the government to
issue the pro notes. The
principal debtor should
do so. The agreement
we were to sign said that
the government would
give the pro note. The
late 1998, although dis-
appointed, the Japanese
agreed to this. In 1993
the yen was 29 cents.

Acting S.G. — The
loan was in yen and not
in dollars.

Mrs. Casie Chetty
— Because he did not
agree at that time, itwas
a loss o the country.

Justice Perera —
Since the hotel was not
in accordance to the
original plan did it not
occur to you to get a
physical check?

Mrs. Casie Chetty
— Our committee was
formed to negotiate the
loan. However,
Paskeralingam re-
quested the Board to
make a physical check.

Justice Ninian
Jayasuriya —
Paskeralingam has

stated in a minute "Con-
sult Choksy and help the
Japanese”.

Mrs. Casie Chetty
— In early 1990 some
agreement would have
been made.

At this juncture the
Commission adjourned
sittings, which will be
resumed today.
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Farlier negotiations to settle Hilton matter failed

(by M. J. M. Zarook and
Madhubashinee Dayabandara

Mrs. V. M. Y. Casie Chetty, Director General Fiscal
Policy and Economic Affairs, General Treasury said
yesterday before the Special Presidential Commission
that there were earlier negotiations to settle the Hilton
Hotel matter with the Japanese consortium but they
failed due to various reasons.

She was giving evidence examined by Mr. Douglas
Premaratne PC, Solicitor General before the commis-
sion comprising Justices Priyantha Perera (Chairman),
Justice Hector Yapa and Justice Ninian Jayasuriya in the
inquiry into the Hilton Hotel matter.

At the outset Mr. R. K. W. Goonesekera appearing
with Mr. W. B. C. Senerath Nandadeva handed over the
statement of Mrs. V. M. Y. Casie Chetty in answer to the
show cause notice issued on her in respect to the contract
to purchase 1,500 bus chassis and body kits from Ashok
Leyland of India.

The commission directed that the matter be called on
August 1 to fix a date for inquiry.

Mr. Surendra Wickremasinghe, chairman, Urban
Development Authority examined by Mr. Douglas
Premaratne Solicitor General produced the list of direc-
tors of the Urban Development Authority from Sep-
tember 1978 to date.

Witness was referred to the lease of the land at
Echelon Square to Mr. Cornel Perera. He had been given
the details by the Director (Legal), UDA.

The next witness Mrs. Victorine Manel Yvette Casie
Chetty, Director General of Fiscal Policy and Economic
Affairs was permitted to give evidence at her own
request regarding the proposed settlement between the
Hotel Developers (Lanka) Ltd, the government and the
Japanese consortium.

Witness said that the negotiations started in 1992 and
concluded in 1993. She was Director of Economic
Affairs in 1992. In 1993 she was the Director General of
Fiscal Policy and Economic Affairs.

Mr. R. Paskaralingam, Secretary to the Treasury
initiated the settlement negotiations around June 1992.
The Hotel Company was having severe liquidity
problems and they were unable o service the debt. The
government was the major shareholder and Mitsui and
Taisei had made representations to the Japanese Govt.
and the Japanese ambassador spoke to Mr. Paskaralin-
gam tc settle the matter as the government was the
guarante: of the loan.

Witness said that even in 1989 even before Mr. Nihal
Amerasekera filed ation Mr. Paskaralingam was anx-
ious to settle the disy ute.

Mr. Paskaralingamn requested Mr. Shanmugalingam
DST and her to make a request to Mitsui and Taisei to
reschedule the loan. Mr. Shanmugalingam proposed to
the Japanese that 50 percent of the capital be written off
along with all accured interest upto the date of set-
tlement.

Interest to be reduced to 5.9 percent from 6.2 and the
loan repayment period be made 25 years from 15 years.

The Japanese wanted time to consider the matter but
they suggested that they could waive off 20 to 25 percent
of the capital.

These negotiations did not go through as at that time
in December 1989 Mr. Ameresekera made the allegation
that two floors were missing and that the building was
not in accordance with the plan and construction
agreement. He said the car parking space was also
missing.

Mr. Paskaralingam was concerned about this allega-
tion and he appointed a committee chaired by Mr.
Shanmugalingam and consisting of herself and Mr.
Amerasekera to meet the Japanese and discuss the
allegation. The Japanese had their explanation but Mr.
Amarasekera was not satisfied with the explanation.

Chairman: Were the other members satisfied? - We
didn’t look into it. We were not qualified to make a
comment about the building.

Witness said Mr. Amerasekera did not do anything
about it since 1987. He should have resigned if the
committee did not agree with him.

Chairman: Mrs. Casiechetty, we will leave Mr.
Amarasekera’s conduct out. He might have had his
reasons. He would have thought he’ll stick around and
fight.

Witness was referred to the appointment of Justice J.
F.A.Soza by President R. Premadasa to inquire into the
matter.

Chairman: Are you aware that Mr. Amerasekera was
not called before Justice Soza? - Yes.

Witness said the cabinet appointed a committee of
secretaries to negotiate with the Japanese regarding the
repayment of the loan. The committee submitted an
initial report stating that the Board of HDL should be
reconstituted so that the government would have a
majority of directors. The committee recommended that
51 percent shares held by the government which had
been conditionally transferred to the government by Mr.
Cornel Perera be made on absolute transfer. Mr. Cornel
Perera was not agreeable (o an absolute transfer.

In September 1990 Mr. Amerasekera filed action and
obtained an injunction preventing any payment to the
Japanese and the negotiations with the Japanese come to
a standstill.



By the end of 1991 much pressure was brought on Mr.
Paskaralingam by the Japanese ambassador, the Sri
Lanka Ambassador in Japan to bring about an out of
court settlement.

Mr. Nihal Amerasekera was also willing to bring
about a settlement and a committee was appointed
consisting of Mr. Shanmugalingam, Mr. Amerasekera,
Mrs. Jayasinghe, Director General of Public Entérprises
and witness for the purpose.

It was proposed to the Japanese that 30 percent of the
capital be written off and all the accrued interest up to
the time of settlement.

The interest should be 5.9 percent and repayment
period of 20 years be given. After several discussions the
Japanese did agree to this about January, 1993.

However Mr. Nihal Amerasekera brought in several

other conditions. He wanted action taken against certain
public officers who had a hand in the Hilton Hotel
project.

He also wanted his cost of litigation to be reimbursed.
He also wanted certain cases filed -against him by the
People’s Bank and the Commissioner of Labour to be
withdrawn.

Chairman: Mrs. Casiechetty it was Mr. Amarasekera’s
allegations which triggered these off. So did the commit-
tee realize that it was reasonable for him to ask for his
cost of litigation? - Not really. But afterwards we agreed
to a reasonable sum. And to withdraw the action filed
against him by the Commissioner of Labour.

SPC on malpractices

in public bodies

After many discussions and amendments a date was
fixed for signing the agreement. It was for 14 June, 1993.
The Japanese delegation came from Japan and Mr.

Amarasekera fixed the time for 11.00 p.m. that day. He
had said that it was an auspicious time for him. “But
when I tried to contact him he was missing. Even his wife
did not know his whereabouts.”

Chairman: Was he abducted? - We also thought so.

It was very embarrassing for Mr. Paskaralingam as the
Japanese had come. The next day he appeared and said
that his lawyer had advised him not to sign the
agreement.

Witness said that Mr. Amerasekera had said he
wanted the promissory note to be given by HDL and not
by the government.

Mr. Amerasekera had said it would be improper for
the guarantor (govt) to sign the pro-note, but it should be
given by the principal debtor which was the company.

Chairman: Mrs. Casiechetty you can't find fault with
him. He was only trying to safeguard the government? -
But he could have been present and signed the settlement
we could have made an amendment about the pro-note.

Later in 1994 the Japanese agreed to the promissory
notes being given by the HDL. It took some time because
the Japanese were disgusted with what had happened.

SG: At any stage before the settlement did he make
any objection to the pro-notes being given by the
government? - No.

The witness said that after 1994 she was not associated
with the problem.

SG: Did your legal advisors advice you that it was
improper for the government to provide the pronotes? -
No. If was the Attorney-General's Department which
was advising us. Even Mr. Amarasekera did not object
then. ’

“In 1993 the yen was only 29 cents. Today it is 59 cents.
In respect of Japanese investments and aid it would have
been in the larger interest of the country to have brought
out the settlement then, witness said.

Justice H.S. Yapa

Justice P.R.P. Perera

Justice F.N.D. Jayasuriya
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Chartered architects to check
on Hilton building

(By M. J. M. Zarock and Madhubashinee Dayabandara)

The Spectal Presidential Commission of Inquiry into
malpractices and irregularities in public bodies yesterday
announced that it would appoint a panel of chartered
architects to determine whether the Hilton Hotel had been
constructed in accordance with the construction agreement,
original approved plan, the project plan and the schedule of
future income projections.

The commission directed the President of the Institute of
Chartered Architects to forward a list of architects from
several architectural firms before September from whom
they would select five architects to form the panel.

The commission comprises Justice Priyantha Perera
(Chairman). Justice Hector Yapa and Justice Ninian
Jayasuriya.

The parties noticed in connection with the Hilton Hotel
project inquiry, Mr. Cornel M. Perera, Chairman and
Managing Director of Hotel Developers (Lanka) Ltd, the
owning company of the Hilton Hotel and other directors,
Mr. K. N. Choksy, Mr. F. G. N. Mendis, Mr. K. Shan-
mugalingam and six others were present.

Mr. R. Paskaralingam former Secretary to the Treasury,
also a party noticed was absent.

At the outset the chairman of the commission stated that
on the material placed before the Commission by the
Solicitor General they had decided to appoint a panel of
chartered architects to do a physical check of the hotel as the
main allegation was that the building was not in accordance
with the construction agreement, project plan, original
approved plan and the scheduled of future income projec-
tions.

At this stage Mr. K. N. Choksy told the commission that
he accepted this course of action. Although the Original
Plan is said tobe missing, there are other relevant documents
the authenticity of which have not been questioned in the
proceedings before the Commission. They are the Building
Application made in October 1983 and the Construction
Agreement signed in January 1984 and the Interior Decora-
tion Agreement of 1984. These documents should be made
available to the panel of architects because they contain
particulars of the building which the contractors had agreed
to construct.

Chairman: Mr. Choksy. where will these documents be?

Mr. Choksy: I joined the Board of Directors some years
after all the contracts were signed. In fact, the construction
of the entire building had been completed and the roof laid
before I became a director. When Mr. Nihal Ameresekara
made his allegation against the Japanese contractors, [ went
to the hotel office to check on his complaint and examined
these decuments there.

Chzirman: Mr. Cornel Perera I think has produced
them before this Commission, and so they can be made
available.

Mr. Choksy: I believe Cornel Perera has also produced
the duplicate plans in bound volumes. These too should be
made a available to the panel of architects. | wish to bring to
the notice of the Commission that the Board of Directors
itself had authorised Mr. Nihal Amerasekara as far back as

1990 to obtain a Report from an architect. He then obtained
a report from Mr. Shelton Wijeratne, but Nihal Amarasek-
era did not show the report to the Board. Instead he filed a
court case. Mr. Shelton Wijeratne’s report is now available
and clearly shows that he had not been provided with the
relevant documents or plans. Only tentative drawings had
been given to him. Shelton Wijeratne has concluded his
report stating that he could not express a complete opinion
without inspecting the building.

Mr. Nihal Amereskara had not informed the Board of
Directors of all this.

Chairman: We will now have the building inspected.

Mr. Choksy: it may also be useful if the Commission
permits the Directors who are appearing before the Com-
mission today to be present with their own architects or
engineers at the time of the inspection in order to point out
any relevant facts. This will facilities the inspection.

Chairman: This is a reasonable request which we will
consider. You are free to inspect the documents produced
before this Commission by arrangement with the Secretary
and indicate to us what documents you suggest should be
made available to the team of architects, when its case is next
called on 4th September.

The Chairman then made order: We have heard Mr.
Choksy, Mr. D. S. Wijesinghe and Mr. Goonesekera. The
commission has given careful consideration to the material
that has been placed before us by the Solicitor General. One
of the important matters to be determined by the Commis-
sion is the issue whether the Hilton Hotel has been
constructed in accordance with the construction agreement,
project plan, original approved plan and schedule of future
income projections. Having regard to the matters set out the
commission is of the view that it is expedient to issue a
commission to a panel of chartered architects drawn from
several architectural firms. The commission will select five
architects in the exercise of its discretion to executte the
terms of the commission. President of the Institute of
Chartered Architects is directed to forward a list of ar-
chitects from several firms before September 1, 1995. Parties
noticed will be notified thereafter if necessary to be present
before the commission. This matter will be called on
September 4, 1995 to name the panel, on which day the
parties noticed may be present if advised.

Mr. D. S. Wijesinghe PC with Mr. S. C. Crossette
Thambiah, Mr. Chula Bandara instructed by Sivanandan
and Associates appeared for Mr. Cornel Perera and his wife
Mrs. T. P. Perera.

Mr. Eardley Perea PC with Mr. Shantha Perera instructed
by Mr. Mahanama Dissanayake appeared for Mr. D. P. S.
Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C. Senarath
Nandadasa appeared for Mr. F. G. N. Mendis.

Mr. R. Paskaralingam who was absent was represented by
Mr. Ranjit Abeysuriya PC with Mr. Neil Dias instructed by
Mr. N. Sambandan.

Mr. K. N. Choksy represented himself.
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Fresh look into Hilton building
by panel of architects

(By M. J. M. Zarook and
Madhubashinee Dayabandara)

The Special Presidential Commission sitting at the
BMICH yesterday announced that a panel of char-
tered architects would be appointed out of a list
submitted by the Institute of Chartered Architects to
look into the matter of the Hilton Hotel building
afresh in fairness to all partics.

The chairman of the Commission made this ob-
servation when Mr. K. N. Choksy who appecared on
notice referred to a report by the late Mr. Shelton
Wijeyeratne in respect of the Hilton Hotel based on
the project plan which Mr. Choksy said should not be
used by the panel in their survey since it was in fact
nothing more than a preliminary proposal.

Chairman: We are not placing much reliance on
that report in view of our decision to appoint a panel
to look into the matter afresh. We will not refer to the
report in our terms of reference to the panel.

The Commission of Inquiry into malpractices and
irregularities in public bodies comprises Justice
Priyantha Perera (Chairman), Justice Hector Yapa
and Justice Ninian Jayasuriya.

The partics noticed 10 appear in connection with
the Hilton Hotel project inquiry were Mr. Cornel
Perera, Chairman and Managing Director of Hotel
Developers (Lanka) Ltd, the owning company of the
Hilton Hotel and other former directors, Mr. K. N.
Choksy., Mr. F. G. N. Mendis, Mr. K. Shanmugalin-
gam, Deputy Secretary to the Treasury and six others.

Mr. R. Paskaralingam, former Secrctary to the
Treasury who isnow reported tobe inthe UK isalsoa
party noticed.

At the outset the chairman said that they had
received the names of six architects, Dr. Justin
Samarasckera, Mr. Upali Iddawcla, Mr. V. N. C.

Gunasckera, Mr. Dudley Vass, Prof. Nimal de Silva
and Mr. Archic Milroy Perera.

The Commission had decided to nominate a panel
of either three or five out of the list depending on the
financial implications. Any representation that the
partics noticed wished to make could be filed before
the Commission and this would be passed onto the
panel. The state also would be given the same
opportunity to make their representations.

Chairman: Would this be satisfactory,
Choksy?

Mr. Chosky who appeared for himself said that
when the architect panel conducted their survey he
would like that a representative of the respondents be
also present.

Chairman: That might cause some obstruction if
the panel requires clarification on any matters you
<an indicate them through the Commission. If there
is any problem you can bring it to the notice of the

Mr.

Commission. You might inform the Secretary what
matters you would want the panel to consider.

Mr. S. C. Crossette Tambiah appearing for Mr.
Cornel Perera said he would have liked to have onc of
their architects to be present while the panel was
doing its inspection...

Chairman: He could also set out whatever matters
he wants the panel to take into consideration.

Mr. R. K. W. Goonesckera who appeared for Mr.
F. G. N. Mendis said he would wait for the terms of
reference before making any representation.

Chairman: Broadly it would be to conduct a
physical survey of the building and to see whether the
building is in accordance with the project plans,
scheduled for future income projections, construc-
tion agreements, bills of quantity and specifications.

M. Choksy submitted that the so-called project
plan was not a project plan. That was onlv a nroposal
or schematic drawing.

1 examined this in 1990 when the problem arose
before the Board of Directors. It set out certain
proposals and alternative projections,” he said.

The Hilton Hotel had its main building and the
sports complex. One of the alternative proposals was
to connect them by an overhecad bridge and another

1 was for an underground tunnel.

Although described as a project plan it was only a
proposal for consideration of the owning company.
Those were matters for the panel to consider.

Mr. Choksy referred to the report of Mr. Sheilton
Wijeyeratne which had been based on P4 (the project
plan) which had been given by Mr. Nihal Amarasck-
era to Mr. Wijcycratne. The report had been
produced in the District Court case but had not been
madec available to the Board of Directors.

Mr. Choksy said it would not be fair to hand over
that report to the architect pancl.

Chairman: We arce not placing much reliance on
that in view of our decision to appoint a panel to look
into the matter afresh in fairness to all parties. We will
not refer to the report in our terms of reference to the
pancl.

The matter will be called on September 25.

Mr. D. S. Wijesinghe, PC with Mr. S. C. Crosctte
Thambiah and Mr. Chula Bandara instructed by
Sivanandan and Associates appeared for Mr. Cornel
Perera and his wife Mrs. T. P. Perera.

Mr. Eardley Perera. PC with Mr. Shantha Perer
instructed by Mr. Mahanama Dissanayake appear
for Mr. Peter S. Perera.

Mr. R. K. W. Goonesckera with Mr. W.
Scparath Nandadeva appeared for Mr. F. €
Mendis.

Mr. K. N. Choksy. PC represented himself
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PC hands over written submissions

by Assumpta Alles

D. S. Wijesinghe PC,
appearing before the
Special Presidential
Commission of inquiry
into alleged malprac-
tices, on behalf of Cor-
nel Perera and Mrs. T.
P. Perera, handed over
written submissions to
the SPC, where the
panel of architects
appointed on Septem-
ber 20 to execute an
inspection and survey
of the Colombo Hilton
Hotel, be asked to re-
port on the following
questions:

1. Are the doceuments
marked in evidence as
P4 and P4A of July
1980. only a set of
alternate schematic
designs and prop-
osels by the
architects for consid-
eration by the owning
company, and not a
completed or finalized
plan for UDA approval
and construction of
the hotel building?

2. Do the floor plans in
the volume containing
the Contract Draw-

Justice H.S. Yapa

ings of Civil and
Architecture signed
by the architects
dated August 15
1983. tally with the
UDA approved
amended plans dated
April 29, 1986 taken
together with the
Architects List of
Amendements dated
September 12, 19857?

3. Is the Hotel building
as constructed and
completed in April
1987 in accordance
with the Plans and
List of Amendements
referred to in question
No. 2 above?

4. Does the model of
the Hotel building pre-
pared by the
architects in March
1984 and the cross-
sectional plan
mounted on a rigi-
foam board, accord
with the number of
floors (storeys) shown
in the said volume
containing the Con-
tract Drawings of Civil
and Architecture?

5. Is the hotel building
as constructed and

Justice P.R.P. Perera

completed in April
1987, in accordance
with the Construction
Agreement dated
January 31 1984, re-
quiring a first class
hotel containing 452
bays with construc-
tion area of 39.042.3
sq. meters?

6. Does the said build-
ing and number of car
parking bays also
accord with the Build-
ing Application made
by Cornel and Co.
Ltd., on behalf of the
Hotel Developers
(Lanka) Ltd., to the
UDA,; the UDA receipt

dated 19.10.83 issued
to Hotel Developers
(Lanka) Ltd. and the
several agreements
marked in evidence as
P . p3 P:sP4 nd P>
7. Does the hotefl build-
ing as constructed
and compelted in
April 1987 have 387
keys for the several
guest rooms and
suites on the 3rd to
the 19th floor?

8. Does the hotel build-

ing as constructed
and completed in
April 1987, have a
Managers Apartment
and six Committee
Rooms. with seven
keys therefore?

9. Do the floor plans in
the said Volume of
Contract Drawings of
Civil and Architecture
and in the said UDA
approved amended
plans dated April 29
1986 show approx-
imately 453 bays have
been allocated for the
Managers Apartment,
the six committee
rooms, and the quest
rooms and suites on
the 3rd to the 19th
floors?

Justice F.N.D. Jayasuriya
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Question for architects panel probing Hilton

by M. J. M. Zarook and Madhubashinee
Dayabandara

A questionnaire for the consideration of the Ar-
chitects Panel appointed to investigate the construction
of the Hilton Hotel project was submitted by the parties
noticed in the Hilton inquiry before the Special
Presidential Commission on Thursday.

The Commission of Inquiry into malpractices and
irregularities in public bodies comprises Justice Priyan-
tha Perera (Chairman), Justice Hector S. Yapa and

Justice Ninian Jayasuriya.

The parties noticed in the Hilton Hotel inquiry are Mr.
Cornel Perera Chairman and Managing Director of
Hotel Developers (Lanka) Ltd, the owning company of
the Hilton Hotel, his wife Mrs. T. P. Perera and former
directors Mr. K. N. Choksy, Mr. F. G. N. Mendis, Mr.
Peter Perera, Mr. K. Shanmugalingam and four others.

Mr. R. Paskaralingam former Secretary to the
Treasury who is also party noticed is said to be in the
U.K. but is represented by lawyers.

At the outset Mr. Srinath Perera, Additional Solicitor »

General on behalf of the Solicitor General tendered
documents and submissions in respect of the Hilton
Hotel inquiry.

Mr. D. S. Wijesinghe PC appearing for Mr. Cornel
Perera and Mrs. T. P. Perera listed certain documents
and submitted certain questions and requested the
commission to direct the panel of architects appointed to
execute a local investigation, survey inter alia of Hilton
Hotel to consider them in their investigation.

Mr. Nihal Fernando appearing for Mr. Choksy and
Mr. R. K. N. Goonesekera appearing for Mr. F. G. N.
Mendis associated themselves with the questionnaire
submitted by Mr. D. S. Wijesinghe.

In answer to the Commission, Mr. Peter Perera said he
had no representations to make to the architects panel.

Mr. Faisz Musthapha PC appearing for Mitsui and
Taisei the Japanese contractors said two representatives
were present notice to produce certain documents. The
commission directed them to first make a statement to
the Investigating Unit. '

Among the documents listed for the consideration of
the Panel of Architects were the Contract Drawings of
Civil and Architecture for Hilton International
Colombo signed by Architects Kanko Kikaku Sekkei-
sha dated 15th August 1983; the Model prepared by the
Architects dated March 1984; the Cross-Sectional Plan
of the main hotel building mounted on a rigifoam board,
showing the floors; the Building Application made to the
Urban Development Authority for the Hotel made by
Cornel & Co. Ltd., on behalf of Hotel Developers
(Lanka) Ltd; the Letter dated 23rd March 1984 from the
U.D.A. to Hotel Developers (Lanka) Ltd. approving the
Building Applicatioon dated 19.10.83 and frwarding a
set of approved plans; the List of Amendments to the
Plans, submitted by the Architects Kanko Kikaku
Sekkeisha to the U.D.A. dated 12th September 1985 and
the Amended Plans approved by the U.D.A. dated 29th
April 1986 marked in evidence as P17, P104 and P269.

The questions which have been put to the panels were:
Are the documents marked in evidence as P4 & P4A of
July 1980, only a set of alternate schematic designs and
proposals by the Architects for consideration by the
owning company, and not a completed or finalized Plan
for U.D.A. approval and construction of the hotel
building?;

Do the Floor Plans in the Volume containing the
Contract Drawings of Civil & Architecture signed by the
Architects dated 15th August 1983 tally with the U.D.A.
approved amended Plans dated 29th April 1986 taken
together with the Architects List of Amendments dated
12th September 1985;

Is the Hotel Building as constructed and completed in
April 1987 in accordance with the Plans and List of
Amendments;

Does the Model of the Hotel Buiiding prepared by the
Architects in March 1984 and the Cross-Sectional Plan
mounted on a rigifoam board accord with the number of
Floors (Stories) shown in the said Volume containing the
Contract Drawings of Civil & Architecture;

Is the Hotel Building as constructed and completed in
April 1987, in accordance with the Construction
Agreement dated 31st January 1984 requiringa first class
hotel containing 452 bays with construction area of
39,042.3 sq. meters;

Does the said building and number of car parking
bays also accord with the Building Application made by
Cornel & Co. Ltd on behalf of Hotel Developers (Lanka)
Ltd. tothe U.D.A,;

Does the Hotel building as constructed and completed
in April 1987 have 387 keys for the several guest rooms
and suits on the 3rd to the 19th floors?

Does the Hotel building as constructed and completed
in April 1987, have a Manager's Apartment and six
Committee Rooms, with 7 keys therefore?

Do the Floor Plans in the Volume of Contract
Drawings of Civil and Architecture and in the UDA
approved amended plans dated 29th April 1986 show
approximately 453 bays have been allocated for the
Manager’s Apartment, the six Committee Rooms, and
the guest rooms and suites on the 3rd to the 19th floors.

The Panel of Architects which commenced its work
on September 26 has been directed to report back to the
Commission by October 31. )

Mr. D. S. Wijesinghe PC with Mr. S.C. Crossette
Thambiah and Mr. Chula Bandara instructed by Sivan-
antham and Associates appeared for Mr. and Mrs.
Cornel Perera.

Mr. Nihal Fernando appeared for Mr. K. N. Choksy.
Mr. R. K. W. Goonesekera with Mr. W.B.C. Senerath
Nandadeva appeared for Mr. F.G.N. Mendis.

Mr. Paskaralingam who is absent is represented by Mr.
Ranjit Abeysuriya PC with Mr. Neil Dias instructed by
Mr. N. Sambandan.

Mr. Faisz Musthapha PC with Mr. L. A. Wick-
remasinghe and Mr. H. Soza instructed by Mr. Razmara
Abdeen appeared for Messrs. Mitsui and Taisei.

The Solicitor General Mr. Douglas Premaratne PC is
assisting the commission.
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Japanese architect comes forward to give evidence in Hilton case

By V. Varthasunthar-
am

The architects of the
Hilton Hotel Project,
Kanko Kikaku Sek-
keisha Yoyo Shibata
and Associates have
made an application to
the Special Presidential
Commission of Inquiry
probing into malprac-
tices to permit them to
appear before the
Commission and assist
it in the areas relevant
to it.

Special Presidential

Justice Priyantha
Perera, Justice H. S.
Yapa and Justice Ni-
nian Javassuriva.

The motion filed by
Mather and Rama-
nathan, counsel for the
architects stated that
they would be of assist-
ance in areas relevant
to the inquiry.

The motion stated
that the drawing of the
preliminary design
scheme by the
architects about May/
June 1980, its purpose,

building permit from
the Urban Deevelop-
ment Authority, the fire
which occurred at the
site office used by Mit-
sui Taisei Consortium,
the circumstances in
which the amended
architectural drawings

of July 15, 1985 came
to be drawn up, the
insurance of the com-
pletion certificate and
final certificate, as to
the number of floors
and bays and rooms in
the hotel building and

Bill of Quantities for the
construction of the
Building would be the
relevant areas in which
they could be of assist-
ance to the Commis-
sion.

L. C. Seneviratne
(PC) with S. D. Yogen--
dra, J. C. Borange and
F. D. Jayaseelan in-
structed by Mather and
Ramanathan appeared
for the architects.

Commission comprises  the obtaining of the

as to why there were no
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Hilton architects allowed to appear

The Special Presidential Commission sitting at the
BMICH yesterday made order that the architects of
the Hilton Hotel project, Kanko Kakako Sekkeisha
Ozo Shibata and Associates of Tokyo, Japan would
be allowed to intervene in the Hilton Hotel inquiry as
a party concerned.

This order was made on the application of Mr. L.C,
Seneviratne PC, counsel for the Japanese architects
that his clients be permited to appear before the
commission as they wished to assist the commission
with regard to the various charges that had been made
relating to the construction of the hotel.

The Commission of Inquiry into malpractices and
irregularities in public bodies comprises Justice
Priyantha Perera (Chairman), Justice Hector S. Yapa
and Justice Ninian Jayasuriya.

The chairman told counsel, Mr. Seneviratne that
they had given their anxious consideration to his
application and decided to permit them to intervene
as a party concerned in the inquiry.

The commission would expect the full cooperation
of the architects particularly in regard to producing
the 1983 plan approved in 1984. This would be the
most important aspect in which they could be of
assistance.

Mr. Seneviratne said that he would produce the
architectural drawings, technical specifications and
list of alterations. There was no shortage of floors or
height, he said.

Mr. L. C. Serfeviratne PC with Mr. S. D. Yogendra
and Mr. N. D, Jayasena appeared for the Japanese
architects,

Mr. Douglas Premaratne, Solicitor General assisted
the commission.

The matter will be called on October 24. The
commission resumes sittings on October 18.



Hilton Hotel Commission

Permission granted to PC to help in inquiry

by Assumpta Alles

Permission was
yesterday granted by
the Special Presidential
Commission of Inquiry
into alleged malprac-
tices in government
bodies, to.-L. C. Sene-
viratne PC to intervene
“as a person con-
cerned in the enquiry.”

Justice Priyantha
Perera: We have consi-
dered your application
and offer of assistance
to the Commission and
have decided that, in
terms of Section 16, we
would permit you to in-
tervene as a person
concerned in the matter
under enquiry. Not as a
respondent. Not as a
person on whom notice
has been issued to
show cause, but as a
person concerned in
the enquiry.

But the Commission
would expect the fullest
co-operation from your
client — the interna-
tional firm of architects
Kanko Kikaku Sek-
kusha Yozo Shibata
and Associates — par-
ticularly in regard to the
production of the
architectural plan
which has been sub-
mitted by the architects
in 1983 and approved
by the UDA in 1984, i.e.
the original set of plans.

This is the most im-
portant aspect in which
your client could help
us.

Seneviratne PC: |
have stated that what
was called for and
approved were 27
sheets consisting of 17
architectural drawings

and 10 fire hydrant
drawings. These sheets
were called for by the
UDA through Hotel De-
velopers Limited. We
have supplied them
and approval was given
on that basis.

Justice Perera — We
have with us certain
documentation
UDA, Tourist Board,
etc. that a plan which
had been submitted to
the UDA in 1983 had
been approved in 1984.
We are interested in
this plan and it would
be very helpful if you
could produce a copy
of this plan.

Seneviratne PC: | will
do that. My clients say
that they had nothing to
do with the UDA or
Tourist Board and had
forwarded all docu-
mentation to HDL. It is
HDL who made the ap-
plication and the
approval was given to
HDL.

They are the prop-
rietors of the Hotel pro-
ject and the 27 sheets
were given back to us.
My client had nothing
to do with the Tourist
Board.

Justice Perera: What
is important is that the
plans have been drawn
by your client. There is
a subsequent plan
which has been
approved in 1985.

Seneviratne PC: My
submission is that there
is no difference be-
tween the 1983 plan
and the 1985 plan ex-
cept that the 1985 plan
incorporated the
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amendments into the
1983 plan. These
amendments did not
involve the structural
alterations nor affect
the price, not did it
affect the time limit
within which the hotel
was to be constructed.
They were amend-
ments which were
made in the course of
discussions which were
regularly held between
HDL, the contractors
and us from time to
time, as the building
progressed.

| have got a list of all
the alterations and it
was these alterations
which were incopo-
rated into the plan and
application was made
to get it approved.

Justice Priyantha
Perera: The alterations
are not the problem.
The allegation is that
there is a shortage of
floors.

Seneviratne PC: |
have specifically stated
that there is no altera-
tions of floor space or
height.

Justice Perera: You
know the case from
cover to cover.

Seneviratne: From
floor to floor my lord. !
can tender the
architectural drawings
and technical speci-
fications within the next
few days for the panel
of architects to use. My
Japanese client who
was here last week has
informed us that he
could come again for a
few days.
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The final rc.porL of.the architects panel which was
appointed to do a physical survey of the Hilton Hotel
project inter alia was: submitted to the special
Presidential Commission sitting 2t the BMICH yes-
terday.

Present’” before” the Commission were architests
Dudley Vaas aad .Upali Iddawels o2 behaif of the
parel.

The pancl had been/direcied to do-u physical
cxamination of ike building as there were allegations
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building report
to @@mmﬁggﬁ@m

storeys etc envisaged in the original approved plan.

The Commission directed that the matter be called
on December 8 and directed the secretary to issue
notice on 2ll the p..:uca concerned including -the
Solicitor General who is essisting the Commission to
be present on that day.

The commission ‘of inquiry into malpractices and
irregularitics in public bodics compriscs Justice
Pn):\.mb" Perera (Chairman), Justice Hector S. Yapa
and Justice

that the Hilton project did ot contzin the cumber of

By V. K. Wijeratne

The panel of
2cts appointed by
ecial Presidential
Commission of Inquiry
on the Colombo Hilton
International Hotel has
concluded that ‘the tot-
al area of the hotel
building constructed is
more or less the same
as indicated in the con-
struction agreement’

‘The present third
floor of the hotel tower
originally identified by
the architect as a guest
room floor has been
converted to
accommodate a diffe-
rent function than to
provide guest rooms
i.e. to have meeting
rooms and the mana-
gers quarters.

The above changes
in the final plans have
resulted in the reduc-
tion of one floor avail-
able for use as guest

e changes have
resuited in having 400
room boys (25x16) that

can be used to
accommodate guest
rooms.

Because some of the
room boys in the 18th
and 19th floors have
been joined together to
form suites the number
of saleable rooms and
suites has been re-
duced to 387.

The Special Pres-
idential Commission of
Inquiry probing into
alleged malpractices in
certain government

bodies yesterday (8)

issued show cause
notices on Cornel
Lionel Perera, Chair-
man and Managing
Director of Hotel De-
velopers (Lanka) Ltd, K.
N. Choksy, F. G. N.
Mendis, Directors of
Hotel Developers
(Lanka) Ltd and R. Pas-

karalingam former -

Secretary to the Treas-
ury and Secretary
Ministry of Finance and
Managing and Policy
Planning and Imple-
mentation.

2 Ninian Jayusuriya.
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Hilton Hotel: Total area is same as
indicated in the agreement

They were given time
till December 22 to file
written submissions.

Counsel for all four

‘wanted copies of all

proceedings and docu-
ments related to the in-
quiry and the Chair-
man, Justice P. R. P.
Perera directed the
Secretary that their re-
quest be compiled
with.

K. N. Choksy stated
that two weeks time
would not be sufficient
to make submission.
The Commission said
that on the next day
(22) that request would
be considered.

He also asked' the
Commiission that he be
allowed to make oral
submission before the
Commission.

The Chairman said in
reply that this was the
normal practice in the
Commission and that
he would be given all
opportunity to do so.

Show cause notice

served on Cornel Lionel
Perera read as follows
“whilst holding the
office of Chairman and
Managing Director of
Hotel Developers
(Lanka) Ltd, which was
the owning Company
of the Colombo Hilton
Hotel and the Company
responsible for the con-
struction of the said
Hotel by Mitsui and
Taisei Corporation of
Japan and having
negotiated and induced
the issue of guarantees
by the government of
Sri Lanka to Mitsui &
Taisei Corporation be-
half of the Company
did omit to do, between
March 15 1983 and 16
August 1994 the follow-
ing acts.

Wrongfully failed to
retain the company’s
set of original
Architectural Plans
dated 15.08.1983 that
had been submitted
and approved by the
Urban Development



Authority, as the own-
er's copy: thereof.

Wrongful permit and
or cause a new set of
Architectural plans
dated July 15 1985 to
be substituted at the
Urban Development
Authority without the
" approval of the Board
of Directors of the
Company.

Deliberately and
wrongfully fail and neg-
lect to take action to
ensure that the con-
struction of the said
hotel was in accord-
ance with the criginal
Architectural 'Plans
dated 15.08.1983 and
the schematic design
plan of 1980 marked as
P4 and P4A notwith-
standing the fact that
these matters were
specifically brought to
your notice by Nihal Sri
Amarasekera, a Direc-
tor of the said com-
pany. -

Wrongftilly oppose
the recommendation
made by the Govern-
ment Nominee Direc-
tor, M. T. L. Fernando
to have an independent
physical examination of
the said hotel carried
out to ascertain
whether the said Hotel
had been constructed
by the contractor in
accordance with the
original Architectural
Plans dated 15.08.1983
and the schematic de-
sign plan of 1980
marked as P4 and P4A.

Notwithstanding the
serious - discrepancies
and queries that had
surfaced at the meet-
ings of the Board' of
.Directors of the said
company and: the
objections raised by
several directors to the
payments to be made
to the contractors col-
lusively act together
with K. N. Choksy and
persuade and or induce
the Secretary- Ministry
of Finance, R. Paskar-
alingam, to make . a
payment of US dollars

two million to Mitsui &

Taisei Corporation of
Japan,

‘Dishonestly and
fraudulently collude
with Mitsui & Co. to
submit a set of false
future cash flow projec-
tions and future income
statements of the said
hotel to the government
of Sri Lanka and there-
by induce the govern-
ment of Sri' Lanka to
issue guarantees to
Mitsui & Taisei Cor-
poration of Japan.

Collusively acting
together with the Ex-
ecutive Director of the
said Company dishon-
estly and fraudulently
prepare Agreements to
effect a mortgage of
the said Hotel to Mitsui
& Taisei Corporation
notwithstanding the
fact that Mitsui & Taisei
Corporation had
already obtained state
guarantees on this
account from the Gov-
ernment of Sri Lanka.

Disregard the discre-
pancies, shortcomings
and irregularities which
were brought to the
notice of the Board of
Directors, and wrong-
fully attempt to approve
as authentic the annual
accounts of the said
company for the year
ended March 31, 1990
and endeavour to take
action to adopt the
accounts with the ob-
ject of suppressing the
aforesaid fraudulent
acts and omissions.

Fraudulently and or
dishonestly enter into

an arrangement with
Mitsui & Cu Ltd. Japan,

with the object of re-
ceiving payments
amounting to a sum of
Japanese Yen three
hundred and forty mil-
lion for procuring con-
cessions from the Gov-
ernment of Sri Lanka
and thereby comprom-
ise the interest of the
said company and the
Government of Sri
Lanka and fail to take
any action, Whatsoever
when serious discre-

pancies and irregular-
ities relating to the con-
struction of the said
hotel had surfaced at
the meetings of the
Board of Directors of
the said company.

The aforesaid acts of
commission and or
omission on your part
were fraudulent and
were detrimental to the
interests of the said
company and or the
Government of Sri
Lanka in its capacity as
the major shareholder
causing financial loss
and damage to the said
company and or the
Government of Sri
Lanka.

Having regard to the
matters set out
hereinabove you are
hereby required to
show cause as to why
you should not be
found guilty of misuse
or abuse of power and
or corruption and or the
commission of fraudu-
lent acts in terms of
Section 9 of the Special
Presidential Commis-
sion of Inquiry Law No.
7 of 1978 as amended.

Show cause notices
on the directors too

were on similar lines.
SNOwW cause notce

addressd to R. Paskar-
alingam read as follows

You whilst. holding
office of Secretary to
the Treasury and the
offices of Secretary
Ministry of Finance &
Planning and Policy
Planning & Imple-
mentation and thereby
being vested with con-
trol over state finance
and guarantees, issued
to Mitsui & Taisei Cor-
poration of Japan; did
or omit to do between
December 1988 and 30
June 1994 the following
acts. ’

Deiiberateiy and.

wrongfully fail and neg-
lect to take meaningful
measures through the
representative direc-
tors of the Ministry of
Finance to ensure that
the said hotel was con-

structed in accordance
with the original
Architectural Pians
dated 15.08.1983 and
the schematic design
plan of 1980 marked as
P4 and P4A notwith-
standing the fact that
these matters were
specifically brought to
your notice by Nihai Sri
Amarasekera, a direc-
tor of the said com-
pany.

Deliberately and
wrongfully faii and neg-
lect to take any action
or cause any action
whatsoever, to be
taken to safeguard the
interests of the Govern-
ment of Sri Lanka in the
act of issuing guaran-
tees to Mitsui & Taisei
Corporation based on
the set of false future
cash flow projections
and future income
statements of the said
rictel, submitted dis-
honesiiy and
fraudulently, Uy *Aitsui
& Co. to the govern-
ment of Sri Lanka.

Notwithstanding the
serious discrepancies
shortcomings and
queries that had sur-
faced at th. meetings
of the Board of Direc-
tors of the company
and notwithstanding
the objections raised to
the making of any pay-
ments to Mitsui & Taisei
Corporation of Japan at
such ‘meetings which
matters had been spe-
cifically brought to your
notice, authorised the
payment of US dollars
Two Million to Mitsui &
Taisei Corporation of
Japan and further
directed that a con-
tribution of US dollars
One Million be made
from the funds of the
General Treasury to
Mitsui & Taisei Cor-
poration of Japan
which was detrimentai
to the interest of the
government of Sri
Lanka and or the said
company,

The aforesaid acts of
commission and or



omission on your part
were fraudulent and
were detrimental to the
interests of the said
company and or the
Government of Sri
Lanka in its capacity as
the major shareholder,
causing financial loss
and damage to the said
company and or the
Government of Sri
Lanka.

Show cause

THE Special Presidentia
Commission sitting at the
BMICH yesterday issuec
show cause notices on Mr
Cornel Perera, chairman
and managing director of
Hotel Developers (Lanka)
Ltd, the owning company
of the Hilton Hotel and on
former directors, Mr. K. N.
Choksy, Mr. F. G. N. Men-
dis and Mr. R. Paskaralin-
gam, former secretary to
the ministry of finance, in
the matter of the Hilton
project inquiry.

Having regard to the
matters set out
hereinabove you are
hereby required to
show cause as toc why
you should not .be
found guiltgf of misuse
or abuse of power and
or corruption and or the
commission of fraudu-
lent acts in terms of
Section 9 of the Specia
Presidential Commis-

Irregularities, comprises
Justices Priyantha Perera
(chairman), S. Yapa and
Minian Jayasuriya.

The parties noticed were
required to show cause
separately why they should
not be found guilty of mis-
use or abuse of power and
or corruption and or com-
mission of fraudulent acts
in connection with the con-
struction of the Hilton
Hotel.

The respondents were

directed to file their written

The Commission of In- stalements in two weeks
quiry into malpractices and time.

sion of Inquiry Law No
7 of 1978, as amendad

K. Shanmugalingam
D P S Perera, |. S
Jayasinghe, G. Hene-
gama, T. P. Perera, D.
A.°de Silva and Dr. P.
Ramanujam present
before the Commission:
were told by the Com-
mission that they would
not be served with
show cause notices on

that day.

Paskaralingam wht
was absent was repre
sented by Ranji
Abeysuriya PC.

The Commissior
consists of Justice P.
R. P. Perera (Chairman
Justices H. S. Yapa ana
F. N. D. Jayasooriya.
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notice on ex Hilton Hotel directors

Seven  other former
directors of Hotel De-
velopers Ltd who appeared
on notice, Mr. K. Shan-
mugalingam former DST,
Mr. Peter S. Perera, Mrs. I.
S. Jayasinghe, Mr.
Hewagama, Mrs. T. P.
Perera, Dr. P. Ramanujam
and Mrs. D. A. de Silva
were directed to appear on
December 22, when the
commission  will decide
whether they too would be
issued show cause notices.

The panel of architects

‘appointed to make a local

investigation and survey of

the Hilton Hotel building
presented its report where it
was stated inter alia that the
total floor area of the hotel
building was more or less
the same as indicated in the
construction agreement ie
39.042.3m>

Justice H.S. Yapa

Justice P.R.P. Perera

Justice F.N.D. Jayasuriya
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One director raises objections

to jurisdiction

MR. K. N. Choksy, one of the parties noticed in the
Hilton Hotel inquiry yesterday informed the Special
Presidential Commission sitting at BMICH, that
whilst denying the facts he was raising objections to
the jurisdiction of the commission and the warrant
issued by the president.

He also objected to the manner in which the
charges had been framed and said that the charges
cannot be maintained in law or in fact.

The Commission of Inquiry into malpractices and
irregularities in public bodies comprises Justice
Priyantha Perera (chairman), Hector S. Yapa and
Ninian Jayasuriya. .

The Commission directed the parties.noticed, to
file their written submissions setting out their legal
and factual objections on January 30, 1996.

Seven other former directors of Hotel Developers
(Lanka) Ltd who appeared on notice, Mr. K. Shan-
mugalingam, former DST, Mr. Peter S. Perera, Mrs. 1.
S. Jayasinghe, Mr. G. Hewagama, Mrs. T. P. Perera,
Dr. P. Ramanujam and Mrs. D. A. de Silva were
discharged from the proceedings as the commission
was of the unanimous view that no notice should be
issued on them.

Mr. K. N. Choksy, one of the parties noticed in the
Hilton Hotel inquiry yesterday informed the Special
Presidential Commission sitting at BMICH, that
whilst denying the facts (in the show cause notice) he
was raising objections to the jurisdiction of the
commission and the warrant issued by the President.

He also objected to the manner in which the
charges had been framed and said that the charges
could not be maintained in law or in fact.

The Commission of Inquiry into malpractices and
irregularities in public bodies comprises Justicc
Priyantha Perera (Chairman), Justice Hector S. Yapa
and Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Chairman and
Managing Director of Hotel Developers (Lanka) Ltd,
the owning company of the Hilton Hotel and former
directors Mr. K. N. Choksy, Mr. F. G. N. Mendis and
Mr. R. Paskaralingam former secretary to the Minis-
try of Finance had been asked to show cause why they
should not be found guilty of misuse or abuse of
power and or corruption and or commission of
fraudulent acts in connection with the construction of
the Hilton Hotel.

Mr. D. S. Wijesinghe PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by
Sivananthan Associates appeared for Mr. Cornel
Perera and Mrs. T. P. Perera.

Hilton hotel inquiry

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Senarath Nandadeva instructed by Mr. M. D. de Silva
appeared for Mr. F. G. N. Mendis.

Mr. Ranjit Abeysuriya PC with Mr. Neil Dias and
Miss Priyadharshanee Dias instructed by Mr. N.
Sambandan appeared for Mr. Paskaralingam who
was absent.

Mr. K. N. Choksy PC appeared on his own behalf.

At the outset, Mr. R. K. W. Goonesekera, senior
counsel for Mr. F. G. N. Mendis said that he accepted
full responsibility for his clients absence at the last
date the matter was called. .

He said that Mr. Mendis prior to his leaving the
island had inquired from him whether his presence
was necessary. As he was not aware that the show
cause notice was due to be issued on them and because
there had been instances where the commission had
allowed counsel to appear when the party noticed was
absent, Mr. Goonesekera had indicated to Mr. Men-
dis that his presence would not be necessary.

Chairman: We were unhappy because Mr. Mendis
was not present the last time. But we were unaware
that he had kept away on instructions.

When the written statements were called, Mr. K.
N. Choksy said that as a volume of proceedings and
some 300 documents had to be perused, he would
require more time to file the submissions.

Mr. Choksy: The last occasion we appeared, show
cause notice was served on us. I certainly dispute the
allegation of fact contained in the show cause notice. I
do not accept the factual basis on which those
allegations had been made. There are also certain
objections that arise to the charges that have been
made and also about the jurisdiction of Your Lord-
ships’ commission. I'm applying today for permission
to file in the first instance a written statement of
objection to the charges and also to the jurisdiction of
the commission, both under the law and in terms of
the Act.

Mr. Choksy said that he was not in a position to file
an adequate written response, considering the manner
in which the charges had been framed. After the last
sitting he had been served an amended charge sheet
where a factual error in the fifth charge had been
amended.

Chairman: The purpose of directing the parties to
file a statement is for the commission to be made
aware of the line of defence they would take. A broad
denial would not help at all.

Mr. Choksy: With great respect, the evidence on
which the allegations have been made was ex parte.



That is a fact. My position regarding that evidence
was not ascertained before the charges were made.
Chairman: In our view a prima facie case had been

made on the ex parte evidence that had been led. I've
discussed this matter with my brothers. They are also
of the view that this cannot be taken piecemeal. We
have given you the opportunity to file a written
statement. You are free to file that with regard to the
matters of jurisdiction and charges.

Mr. R. K. W. Goonesekera, counsel for Mr. F. G.
N. Mendis said that as far as his client was concerned
he was not going all along with Mr. Choksy. The
position of my client is somewhat different. The
charges against him are not relating to any positive
acts he had done. I am in a position to satisfy Your
Lordships and explain that he had good reasons with
respect of all those matters. But one of the difficulties
in answering the charges is that sufficient particulars
had not been furnished in the notice.

Mr. Ranjit Abeysuriya, counsel for Mr. Paskaralin-
gam said that he would also have to raise matters both
of fact and law.

Chairman: Having regard to the submissions of
counsel and Mr. Choksy we are of the view that this
application should be allowed. We direct the parties
noticed to file their written statements incorporating
matters of law and fact on January 30, 1996.

Seven other former directors of Hotel Developers
(Lanka) Limited, who appeared on notice.

Mr. K. Shanmugalingam, former DST, Mr. Peter
S. Perera, Mrs. L. S. Jayasinghe, Mr. G. Hewagama,
Mrs. T. P. Perera, Dr. P. Ramanujam and Mrs. D. A.
de Silva were discharged from the proceedings as the
commission was of the unanimous view that no notice
should be issued on them.

The Chairman said: The commission has con-
sidered all the material in this case. We have taken the
unanimous view that no notice should be served on

Mr. D.S. Wijesinghe PC appearing for Mr. Cornel
Perera said that he associated himself fully with Mr.

Choksy.

you. You are discharged from these proceedings.
The commission resumes sittings on January 8,

1996.
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SPC probing malpractices in public bodies

Choksy raises ohjections

by V. K. Wijeratna

K. N. Choksy making
his written submissions
to the Special Pres-
idential Commission of
Inquiry probing alleged
malpractices in the Hil-
ton Hotel project has
raised three preliminary
objections, while totally
denying the allegations.

He submits that the
Commission has no
jurisdiction in law to in-
quire into matters relat-
ing to the Hilton Hotel
project.

He also states that
each of the counts in
the notice served on
him is bad in law and/or
contrary to natural jus-
tice and/or procedural
fairness on several
grounds.

Mr. Choksy also
states that the counts
are in any event vague

and unspecific.

Some of the high-
lights of his submission
are:

@® Selective and one-
sided evidence placed
before the commission
ex-parte.

® Evidence should
have been recorded in
camera, then record
and consider his state-
ment and thereafter
issue notice, if justified.
® State controlled
media gave wide pub-
licity to ex-parte evi-
dence.

@® Shortly before
appointing the com-
mission, the President
claimed over state con-
trolled television that a
fraud had been com-
mitted in the Hilton deal
and wrongfully identi-
fied him as a person
involved in the fraud.

@ His statement or ex-
planation was not re-
corded or as-certained
by the commission
prior to the issue of
notice.

@® He was not a Direc-
tor at the time the plans
were prepared, the
building contract en-
tered into and the con-
struction work ex-
ecuted.

@® Notwithstanding the
legal position arising
out of the contractual
documents, the legal
opinion he gave to the
Board of Directors was
that the Board could
proceed to appoint an
independent engineer
or architect to examine
and report on the hotel
building, if the Board
had reason to doubt
the integrity of the
Japanese architects.

@® The Board autho-
rised Nihal Amarase-
kara to obtain a report
from an independent
engineer/architect. He
obtained a report but
suppressed it from the
Board.

® He was not present
at the Board meeting at
which the Directors
approved the annual
accounts for the year
ended 31.3.1990.

In regard to the mat-
ter of jurisdiction, he
says, “Hotel Develop-
ing (Lanka) Ltd. is hot
and has at no time dur-
ing the period specified
in the terms of refer-
ence of the Commis-
sion, been a public
body within the mean-
ing of the SPC Inquiry
Law No. 7 of 1978 as
amended”.

Mr. Choksy also



The well known
lawyer K. N. Choksy,
former Constitutional
Affairs Minister and
Director Hotel De-
velopment (Lanka)
Ltd., appearing before
the Special Presidential
Commission on a show
court notice challenged
the jurisdiction of the
commission to inquire
into matters relating to
the Hilton Hotel Pro-
ject while denying
totally the allegations
against him.

It is by way of a
preliminary objection
he challenged the com-
mission’s jurrisdiction
contending that the
terms of reference of
the commission accord-
ing to the warrant, are
restricted to public
bodies within the
meaning of the relevent
law No. 7 of 1978.

Hotel Developers
(Lanka) Ltd. has not
been and is not a public
body within the mean-
ing of that law, for it is
not a body performing
public duties or func-
tions of governmental
nature for public be-
nefit, but a body car-
rying on hotel business
for private gain and
profit, he argued.

The other prelimin-
ary objections Mr.
Choksy raised are:

Each of the counts in
the Notice under Sec-
tion 9 served on me is
bad in law and/or con-
trary to natural justice
and/or procedural fair-
ness on several
grounds.

The Counts are in
any event vague and
unspecific and the
Notice does not contain
sufficient particulars as
to enable me to ade-
quately reply the
allegations contained
therein fully.

Mr. Choksy submit-
ted further that,

I am also proceeding

to place before the
Commission, without
prejudice to the above
objections in limine, an
outline, as far as is
possible in the cir-
cumstances, of my
position on the factual
aspects of the Counts,
despite the aforesaid
deficiencies in the
Counts. I am doing so
because amongst other
reasons:

(i) Certain evidence
has been placed before
the Commission ex-
parte. Such evidence
has been selective and
one-sided and has not
placed the whole facts
fairly before the Com-
mission; such evidence
is also false in several
respects;

(ii) The procedure in
receiving such ex-parte
evidence, I respectfully
submit, is contrary to
established legal princi-
ples and also violative
of the rules of procedu-
ral fairness and natural
justice, and is prejudi-
cial. The Commission
is empowered to record
evidence in camera. I
respectfully state that
the correct and fair and
legally acceptable proc-
edure would have been
to record such evidence
in camera in the first
instance, then record
and consider my state-
ment, and only thereaf-
ter to proceed to issue
Notice under Section 9,
if the facts so ascer-
tained justified the
issue of such Notice;

(iii) The state-
controlled media (both
print and electronic)
gave wide publicity to
such ex-parte evidence
led before the Commis-
sion;

(1v) H.E. President
Chandrika Bandar-
anaike Kumaratunga,
the very appointing au-
thority of this Commis-
sion, on 22nd Decem-
ber 1994, shortly be-

fore appointing this
Commission, claimed
over the state control-
led Television that a
fraud had been com-
mitted in the Hilton
Hotel Project by the
non-construction of
‘five floors” and wrong-
ly identified me by de-
scription as a person
involved in the fraud;
(v) My statement or
explanation was not re-
corded or ascertained
by the Commission
prior to the Notice
under Section 09 being
served on me, which I
respectfully reiterate
should have been done,
particularly in view of
the contradictory and
speculative nature of
the allegation made in
respect of the Hilton
Hotel Project, starting
with ‘two floors’ said to
be missing, increased
to ‘five floors’ by H.E.
the President, and then
changed to ‘two mis-
sing basements’ by a
witness before the
Commission, ending
with the report of the
Panel of Architects
appointed by the com-
mission itself which Re-
port states that upon a
measurement of the
total floor area of the
hotel building as con-
structed, they found
that there is no shor-
tage, but an excess of
203 square meters over
and above the area
contracted and agreed
to be built by the Con-
tractors;

(vi) I was not a Direc-
tor at the time the plans
were prepared, the
building contract en-
tered into, and the con-
struction work ex-
ecuted. The construc-
tion of the building had
been completed when 1
joined the Board. If a
fraud has been commit-
ted in the construction,
it was done prior to my
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Choksy challenges jurisdiction of probe

Denies totally allegations on Hilton project

becoming a director,
and the contractors
would obviously have
been privy to the same.
Nevertheless, whilst I
am being charged, the
contractors are not
although they appeared
before the Commission
on summons.

(vii) In my first legal
opinion given in writing
to the Board of Direc-
tors at its request, I had
specifically stated that
notwithstanding the
legal position arising
out of the contractual
documents, the Board
could proceed to
appoint an indepen-
dent engineer or
architect to examine
and report on the hotel
building if the Board
had reason to doubt the
integrity of the
Japanese Architects;
the charge against me
that I had obstructed
an investigation to be
made into Nihal
Ameresekere’s allega-
tions is thus both un-
true and unfair.

,(viii) On 24th April
1990 the Board autho-
rised Nihal Amerese-
kere to obtain a report
from an independent
engineer/architect. He
obtained a Report in
August 1990, but sup-
pressed the Report
from the Board. This is
because he had not
given the Architect
from whom he
obtained the Report
the available relevant
documents for ex-
amination, but only
certain documents
selected by Mr.
Ameresekere.

(ix) One of the allega-
tions against me is that
I attempted to have
approved the Annual
Accounts for the year
ended 31.3.1990. The
Board Minutes show
that I was in fact not
present at the Board

Meeting at which the
Directors approved
these Accounts!
Moreover, the Direc-
tors who made the de-
cision had done so after
several discussions with
the Company’s au-
ditors (Ford, Rhodes,
Thornton & Co.) and
these auditor had cer-
tified the Accounts,
and also the Auditor
General had been con-
sulted by the Govern-
ment Directors.

(x) Another allegation
is that I induced the
Treasury to make a
token payment to the
Japanese. But the
documentary evidence
and Board Minutes
show that the Treasury
had by letter requested
the Board of directors
to consider making this
payment, and that the
decision to accept this
recommendation. was
made collectively by
the Board at two meet-
ings, and Nihal
Ameresekere (the
complainant) was the
very person who prop-
osed the Board resolu-
tion to formalise such
payment.

The above are but a
few reasons only which
compel me to set out
whatever factual basis I
could, despite the
above objections in
limine. I reserve the
right to file further
written submissions, if
necessary.
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Special Presidential Commission of Inguiry

Written submissions of K. N. Choksy

Objection to

jurisdiction

The Commission has
no jurisdiction to in-
quire into Item No. 2
contained in the Sche-
dule to the Warrant
issued to the Commis-
sion for the following
reasons.

Hotel Developers
(Lanka) Ltd., is not and
has at no time during
the period specified in
the terms of reference
of the Commission
been a public body
within the meaning of
the Special Presidential
Commissions of Inquiry
Law No. 7 of 1978 as
amended, and accor-
dingly.

(i) This Commission has
no jurisdiction or au-
thority under the said
Law to inquire into any
matter relating to the
said Company.

(i) The Warrant issued
by the President in re-
spect of the said Com-
pany is ultra-vires the
said Law, and in excess
of the statutory author-
ity and powers of the
President.

(i) In any event, the
terms of reference of
the Commission as
contained in the said
Warrant do not vest this
Commission with juris-
diction or authority to
inquire into matters re-
lating to the said Com-
pany inasmuch as the
said Company is not a
public body as required
by the terms of refer-
ence set out in the War-
rant. Accordingly, ltem
No. 2 in the schedule to
the Warrant cannot be
given effect to by the
Commission and the
Commission can come

to no finding thereon.
(iv) In any event, the
terms of reference of
the Commission as
contained in the War-
rant are restricted to
public bodies within the
meaning of the said
Law No: 7 of 1978.
Accordingly, item No. 2
contained in the Sche-
dule to the Warrant
cannot be given effect
to and the Commission
can come to no finding
thereon.

(v) The Notice issued
under Section 9 of the
said Law is therefore
illegal and/or issued
without or in excess of
jurisdiction or authority
in law, and ultra-vires,
and ought .to be re-
called.

in excess of the juris-
diction and authority of
the Commission in law
and thus illegal, and
cannot be lawfully con-
tinued.

It is submitted that

Hotel Developers
(Lanka) Ltd., has not
been and is not a public
body within the mean-
ing of the said Law
No:7 of 1978 as
amended or the War-
rant containing ‘the
Terms of Reference of
the Commission in that.
(i) It was and is not a
body performing public
duties or functions of a
governmental nature
for the benefit of the
public, but a body car-
rying on a hotel busi-
ness for private gain or
profit.
(i) It was not and is not
a company vested in
the Government or
owned wholly or mainly
by or on behalf of the
Government.

The Memorandum
and Articles of Associa-

Justice H.S. Yapa

tion of the Company
show that the Com-
pany owns a luxury
hotel operating in Col-
ombo.

The shares (51%)
registered in ‘the name
of the Secretary, Minis-
try of Finance and Plan-
ning are nott owned by
the Government and
were at all times and
still are owned by Cor-
nel & Co. Ltd. They are
only held by the Gov-
ernment for the pur-
poses of the Invest-
ment Agreement and
the Share Transfer
Agreement. The Gov-
ernment was never the
owner of these shares.
The Government did
not pay for the same.
The entire considera-
tion was provided by
Cornel & Co. Ltd. The
shares were and are
being held by the Gov-
ernment only as secur-
ity or surety until such
time as the guarantee
given by the Govern-
ment to the foreign len-
ders is discharged and

the Government re-
leased from the
quarantee. The

aforesaid Agreements,
the related documents
and subsequent nego-
tiations between the
Government, the len-

ders and Cornel & Cor

Ltd. make this clear.
The Agreements pro-

hibit the Government.

dealing with the shares
in any manner and re-
quire the Government
to retransfer same to
Cornel & Co. Ltd., free
of payment once the
guarantee is dis-
charged and the Gov-
ernment released of its
obligation under the
guarantee.

The only shares in

fact owned by the Gov-
ernment is the shares
to the value of Rs. 40M.
paid for by the Govern-
ment and issued to it in
1990. This constitutes
only 8.5% of the issued
and paid up share
capital of the Com-
pany. There are appro-
ximately 1,000 mem-
bers of the Company.

Neither the Chair-
man, nor Managing
Director nor Executive
Director of the Com-
pany were government
nominees. No Board
Meeting could be held
unless the quorum pre-
sent included a
Japanese director. No
resolution to which the
Japanese shareholders
object could be passed
by the Board. The gov-
ernment had only
minority representation
on the Board until 1991
when the loan repay-
ments, capital and in-
terest, had mounted-up
considerably.

The terms of refer-
ence contained in the
Warrant also restrict
the Commission’s au-
thority to the investiga-
tion of the affairs of
“public bodies”, which
Hotel Developers
(Lanka) Ltd., was and is
not.

The documents
listed in appendix No. 1
hereto are relied upon,
inter alia, for the pur-
pose of this preliminary
objection.

The objections to
the counts con-
tained in the
notice
Objection is raised to

the Counts contained in
the Show-Cause

Justice P.R.P. Perera

Notice issued under
Section 9 on the under-
noted grounds. The
Counts containedudn the
Notice are bad in Law
and cntrary to natural
justice and procedural
fairness and according-
ly cannot be had or
maintained. The Notice
must accordingly be
discharged in Limine.

(1) Count No. 1 refers to
“original Architectural
Plans dated
15.08.1983." These
Plans have nct been
made available to me.
The allegation is that |
deliberately and wrong-
fully failed to take ac-
tion to ensure that the
construction of the
hotel was, inter alia, in
accordance with the
said plans. It is, there-
fore, essential for my
defence that the said
Plans should be made
available to me be-
cause | may then be in
a position 1o demons-
trate that the construc-
tion of the Hotel was in
accordance with such
Plans. This is ail the
more so because the
Architects (KKS of
Japan) have appeared
before the Commission
and stated that the
hotel has been con-
structed according to
the original Plans. The
failure to furnish these
documents to me
causes serious pre-
judice to my being able
to defend myself ade-
quately on this count. It
should be noted that
there is no allegation
against me that | was
party to the alleged loss
of these Plans; nor is it
alleged that | did not
take adequate steps to
ensure their safe cus-
tody. In these circumst-

Justice F.N.D.

ances, if this Count is to
be maintained against
me, | state that | am
entitled to be furnished
with these documents
so as to enable me to
adequately defend my-
self. Otherwise, the
charge has to be struck
out in limine. It is bad in
law and also contrary to
natural justice and fair-
ness and cannot be
proceeded with.

(2) The same observa-
tions, as above, apply
to Count No: 2.

(3) Counts Nos. 3, 4
and 5 refer to “discre-
pancies, short-
comings, irregularities
and queries”. However,
there is no indication in
these Counts as to
what these are. The
charges are vague and
unspecific. | am accor-
dingly entitled to proper
particulars of these
matters to enable me to
adequately answer
these Counts. Other-
wise, they cannot be
proceeded with and
must be struck out.
(4) | state that | am
entitled to be furnished
with the matters refer-
red to in paragraphs
1-3 above, particularly
because the Notice
alleges corruption and
fraudulent acts. Where
such allegations are
made it is accepted law
that the charges must
be specific and particu-
lars furnished. The rules
of natural justice and
procedural fairness
also demand that the
requisite documenta-
tion and particulars be
furnished to the Re-
spondent, as otherwise
he will be prejudiced.
The particulrs and na-
ture of the alleged cor-
ruption and/or fraud

Jayasuriya



have also not been
stated.

(5) Counts No. 4 and 5
are allegations of
“attempts” said to have
been made by me. The
charges are bad in law
and beyond the powers
and jurisdiction of the
Commission under the
Special Presidential
Commissions of Inquiry
law and/or the Warrant
issued to the Commis-
sion. The Commission
has no authority or
jurisdiction to inquire
into alleged “attempts”
to commit any act.
(6) Neither the Notice
nor any of the Counts
contained therein spe-
cify what was the loss
or damage or detriment
to_the alleged public
body or the Govern-
ment, or the nature of
such loss or damage or
detriment. The same
must be stated.

The Counts are
therefore illegal, bad in
law and contrary to
natural justice and pro-
cedural fairness and
prejudicial, and accor-
dingly cannot be had or
maintained. The Notice
must accordingly be
discharged in limine.

Background
facts

| was elected to the
Board of Directors on
19th December, 1986,
as the representative of
the public sharehol-
ders. The first Board
Meeting | attended was
on 30th January, 1987.

It is important to note
that by this time, the
undermentioned events
had already taken place
and had been com-
pleted.
(@) The Building Plans
— these had been pre-
pared and completed in
August 1983 by the
Architects.
(b) The Construction
Agreement and all
other Agreements relat-
ing to the constructior.
these had been
drawn up, signed and
approved by the Board
in January 1984.
(c) The Construction of
the entire building had
been completed and
the roof also laid. The

interior finishing
touches alone were
being done.

The completed hotel
building was taken over
from the Contractors
on 30th April, 1987, and
on the same day hand-
ed over for manage-
ment to the representa-
tives of Hilton Interna-
tional. | played no part
in this operation.

The hotel was
opened for business in

July 1987, and no
question was raised
that there had been any
deviation whatsoever
from the Plans or the
Contract, not even by
Mr. Nihal S. Amerese-
kere, even though he
had been a member of
the Board from the very
inception of the Com-
pany.
At the Board Meeting
held one year later, on
25th May 1988, (Minute
No: 9/88), the Chairman
and Executive Director
reported that the final
inspection of the hotel
building at the conclu-
sion of the one year
Warranty Period had
been carried out in
March 1988, by the
Architects and Hilton
International.

The Minute records
that Mr. M. T. L. Fer-
nando suggested that it
would be prudent for
the Company to retain
the services of an inde-
pendent engineer for
this purpose as the
Architects and the Con-
tractors were both
Japanese. The Execu-
tive Director (Mr. H.
Ogami) stated that in
terms of the Construc-
tion Agreement it was
only the Architects
named in the Contract
who are authorised to
carry-out an inspection
and issue a Report. The
Board then decided
that my advise should
be obtained on the leg-
al position.

It is important to note
that no allegation what-
ever was made of any
deviation from the Con-
tracts or Plans or any
irregularity, or that any
floor area was short.

Nor did Hilton Inter-
national make any such
complaint.

My advise dated 8th
August 1988 was sub-
mitted in writing and
tabled at the Board
Meeting of 12th August
1988, (Minute No. 13/
88). | advised that
under the terms of the
Construction Agree-
ment, the Architects's
Report alone was bind-
ing and that any Report
of a 3rd party Architect
or Engineer would not
be binding on the
Japanese Contractor. I,
however, made the im-
portant qualification
that despite the terms
of the Construction
Agreement, if there was
reason to suspect the
integrity of the
Japanese Architects,
then the Board could
proceed in the interests
of the shareholders to
obtain a Report from an
independent Architect
or Engineer. This
appears in my written
advice.

The Minute shows
that the Board unani-
mously decided not to
retain any independent
Engineer for the time
being and to await re-
ceipt of the Architect’'s
final certificate. Mr.
Nihal S. Ameresekere
and Mr. M. T. L. Fer-
nando were parties to
this decision.

Mr. Nihal Amerese-
kere's evidence before
the Commission that he
was afraid to question
my advice because |
was “an influential_per-
son” is totally false.
Much later, in February
1990 (by which time |
was a MP and also
appearing for H.E. the
President as his Senior
Counsel in the election
Case, and therefore
more “influential”) when
my further written
advice was tabled he
said he could not agree
and wanted to make
representations to me
with a view to getting
me to reconsider my
advice, to which |
agreed (Board Minute
No. 3/90). He was not
afraid then!.

Mr. M. T. L. Fernando
has never complained
that he was obstructed
by me.

No payment was
made to the Contrac-
tors on the building
contract after
25.5.1988 when the
Board was informed of
the inspection of the
building prior to the
issue of the Architect's
Final Certificate, and
the question of whether
or not a report from an
independent engineer
or architect should be
obtained first arose.

Thus, in any event,
no loss or damage or
detriment has been
caused either to the
Company or the Gov-
ernment as alleged,
and the Counts set out
in the Notice under
Section 9 cannot be
maintained.

Counts Nos. 1
and2

Items Nos. (1) and (2)
contained in the Notice
under Section 9, are on
the facts interrelated. |
categorically deny
them.

As stated above, |
was elected to the
Board of Directors on
19th December 1986,
by which time the con-
struction of the building
had been completea.
Accordingly, | could not
have played and did
not play any role in the
preparation of the
Building Plans, the
Construction Agree-
ments, the approval of

the plans as well as the
monitoring of the con-
struction work. They
were all matters in
which | played no part.

Inasmuch as | was
not a member of the
Board during the above
period, | did not partici-
pate in the taking over
of the building from the
Contractors or handing
over the same to Hilton
for management, which
events took place
shortly after | joined the
Board.

One yecar after the
building was taken
over, when the warran-
ty period expired, the
Board was informed
that the inspection of
the Hotel at the conclu-
sion of the warranty
period was carried out
by the representatives
of both the Architects
and Hilton Internation-
al. The Final Certificate
consequent upon such
inspection would fol-
low. | was not present
at this meeting. Mr.

Nihal Ameresekere,
who was present, had
raised no queries.
(Board Minute No. 6/88
of 28.3.1988).

At the Board Meeting
held on 25.5.1988, the
aforesaid final inspec-
tion was once again re-
ferred to. Mr. M. T. L.
Fernando suggested
that it would be prudent
for the Company to re-
tain the services of an
independent engineer.
He gave as a reason
that “the Architects are
more or less connected
with the Contractors”.
The Executive Director
had pointed out that in
terms of the Construc-
tion Agreement, this in-
spection had to be car-
ried out by the
Architects (K.K.S.). The
Board had then de-
cided to seek my
advice on the legal
position. It will be noted
that Mr. M. T. L. Fer-
nando did not allege
any shortcoming in the
construction. (Board
Minute No. 9/88).

At the Board Meeting
held on 30.6.1988, |
was referred to the
aforesaid decision and
my advice requested
based on the Construc-
tion Agreement. It will
be noted specifically
that M/s. M. T. L. Fer-
nando and N. S.
Ameresekere who were
present raised no query
in regard to the con-
struction (Board Minute
No. 11/88).

My advice was con-
tained in the document
dated 8th August 1988
which was tabled at the
Board Meeting on
12.8.1988. | advised
that upon a considera-

tion of the Construction
Agreement the Con-
tractors will not be
bound by the certificate
or report of a third party
engineer or architect.
My advice went on to
say that notwithstand-
ing this cdntractual
position, the Board
could proceed to
obtain an indepen-
dent report if there
was any reason to
doubt the integrity of
the Architects (KKS of
Japan). M/s. M. T. L.
Fernando and N. S.
Ameresekere who were
present at the meeting
neither raised any
allegation in regard to
the construction work

or stated that they had |

any reason-to suspect
the “integrity of the
Japanese; nor did they
question or disagree
with my advice (Board
Minute No. 13/88).

The Final Certificate
of the Architects was
tabled at the Board
Meeting held on
4.10.1988. Once again,
neither M/s. M. T. L.
Fernando nor N. S.
Ameresekere who wre
present raised any
objection or made any
observation. (Board Mi-
nute No. 16/88).

By letter dated 21st
February 1990 and
annexures, my opinion
was sought on the
Architects’ Final Certifi-
cate in relation to the
Construction Agree-
ment. | tendered my
advice in writing dated
28th February 1990.
This opinion was tabled
at the Board Meeting.
Mr. Ameresekere there-
upon stated that he
wished to make certain
“explanations and clar-
ifications”™ to me in re-
gard to my opinion. |
stated that my opinion
had been expressed on
the basis of the letter
dated 21.2.1990 and
the documents fur-
nished to me. | ex-
pressed willingness
to consider any further
matters and requested
that the same be inti-
mated to me, and also
stated that | would re-
vise my opinion, if
necessary, after con-
sideration of such
further matters placed
before me. (Board Mi-
nute No. 3/90).

Mr. Ameresekere's
evidence before the
Commission on 474/
1995 that he did not
ask me to reconsider
my opinion is thus
utterly false.

Moreover it is impor-
tant to note that Mr.
Ameresekere never, at
any stage, placed any
further material or
documents before me
although | had express-

ed willingness to recon-
sider my opinion, if
necessary.

At the Board Meeting
of 7th March 1990 Mr.
Ameresekere stated
that the certification
contained in the Com-
pletion Certificate was
not sufficient and
wanted more details
from the Architects.
The Board decided that
Mr. Ameresekere could
clarify- direct with the
Architects any points
that, according to him,
were not sufficiently ex-
plained in the Comple-
tion Certificate, (Board
Minute No. 4/90).

At the subsequent
Board Meeting held six
weeks later, on
24.4.1990, upon inquiry
being made from Mr.
Ameresekere whether
he had sought the clar-
ifications from the
Architects, he replied
that he had not done so
due to lack of time. The
Board thereupon dis--
cussed the matter
further and authorised
Mr. Ameresekere to
communicate with the
Architects and Hilton
International and obtain
all necessary clarifica-
tions, explanations and
certifications he re-
quired. The Board also
specifically agreed
that Mr. Ameresekere
could obtain the ser-
vices of a local
Architect and/or En-
gineer and obtain a
proper and compre-
hensive report for the
Board. (Board Minute
No. 6/90). It is impor-
tant to note this deci-
sion.

Thus, Mr. Amerese-
kere's allegation made
before the Commission
that he was obstructed
in his attempt to have
all his queries clarified
is false and contra-
dicted by the above Mi-
nute. The Board autho-
rised him to obtain the
services of local
Architect and/or En-
gineer, and also to
establish direct contact
with the Architects and
Hilton International
since Ameresekere did
not like to use the Ex-
ecutive Director (Mr.
Ogami) as the channel.

It should also be
noted that at the above
Board Meeting, the Ex-
ecutive Director con-
firmed that the Com-
pany should have in its
possession a set of
architectural plans that
formed part of the Con-
struction Agreement
finalised in 1983, and
which had been sub-
mitted to the UDA for
approval in 1983.

At the next Board
Meeting held five
weeks later on



31.5.1990. Mr. Ameres-
ekere once again
stated that he had not
taken any action in
accordance with the
previous Board deci-
sion, due to pressure of
work. At this meeting
the Japanese Directors
stated when ques-
tioned by Mr. Amerese-
kere that the plans said
to have been attached
to the Construction
Agreement should be
the bound books (black
cover) running up to 11
Volumes that are kept
in the H.D.L. Office.
(Board Minute No. 7/
90).

The aforesaid bound
11 Volumes (black cov-
er) are those which
have been produced to
the Commission by the
Chairman of the Com-
pany, Mr. Cornel L.
Perera.

It will be noted that
up to this point of time
Mr. Ameresekere had
not placed before me
the material he had
stated that he desired
me to consider,
although 3 months had
elapsed since
28.2.1990. Nor did he
do so thereafter.

The next Board
Meeting was held on
26th July 1990.
Although 03 months
had elapsed since the
Board had authorised
Mr. Ameresekere to
obtain the services of a
local architect and/or
engineer to assist him
to obtain a proper and
comprehensive report,
Mr. Ameresekere did
not inform the Board
whether or not he had
done so.

At this meeting, Mr.
Ameresekere con-
ceded that the Board
was trying to resolve
the matter. He added
that the availability of
the original architectu-
ral plans is an important
factor.

Mr. Ameresekere
then, for the first time,
made a new sugges-
tion, namely, that a
meeting of the local
Directors be held as
soon as possible to dis-
cuss all aspects of the
matter and to finalise a
under the Articles no
quorum could be prop-
erly constituted in the
absence of a Japanese
Director, the Board
nevertheless agreed to
this suggestion also.
Such meeting of local
Directors was fixed for
3rd August 1990. (vide
Board Minute No. 8/

The meeting of the
local Directors took
place on 9th August,
1990. A lengthy discus-
sion transpired. Mr.
Ameresekere set out

his position. The Chair-
man referred to the
bound volumes of the
Plans which were avail-
able in the Company's
Office, signed and
dated by the Architects
and which he said were
a duplicate set of the
plans approved by the
Board in 1983. Thereaf-
ter, only certain minor
changes were made in
the plans according to
a list prepared by the
architects.

He also drew atten-
tion to the Model of the
Building prepared by
the architects, which
was available. He also
made available a copy
of the Building Applica-
tion submitted to the
UDA, and stated that
the Building, as con-
structed, was in
accordance with the
particulars set out in
the Building Application
and the Construction
agreement. Mr.
Ameresekere sug-
gested that a letter
should be written to the
Contractors pointing
out the alleged lapses
referred to by him and
stated that he would
prepare a draft of such
a letter. The meeting
agreed to this. The
meeting also decided
that Mr. Ameresekere
should proceed to
obtain a report from
an independent
architect/engineer.
Mr. Ameresekere was
further authorised to
himself prepare the mi-
nutes of this meeting
and circulate the same,
and it was decided that
a further meeting of
local Directors would
follow when Mr.
Ameresekere was
ready with the informa-
tion.

However, Mr.
Ameresekere did not
circulate the draft mi-
nutes to the local Direc-
tors until 29th August
1990. The draft, as sub-
mitted by him had
several omissions, but
the same could not be
rectified since no furth-
er meeting of the local
Directors was held due
to the subsequent im-
proper and deceitful
conduct of Mr. Ameres-
ekere, hereinafter refer-
red to.

Events show that in
pursuance of the Board
decision, made on 24th
April 1990 (Board Mi-
nute No. 6/90) and the
further decision made
at the meeting of the
local Directors held on
9th August 1990, Mr.
Ameresekere had
obtained a report from
Mr. Shelton Wijeratne
(Architect) on 22nd Au-
gust 1990. He should
then have brought this

report to the notice of
the Board, for consid-
eration thereof by the
Board and any neces-
sary follow up action.
He, however, sup-
pressed this report
from the Board. Nor
did he bring it to the
notice of the local
Directors. In his letter to
the local Directors
dated 29th August
1990, annexing the
draft minutes of the
meeting of the local
Directors, he made no
reference to this report
although he had
already obtained it.

Nor did Mr.
Ameresekere bring
this report to my
notice although | had
agreed, as far back as
February 1990, to con-
sider any further docu-
ments or matters he
wished to place before
me and on the basis
thereof to reconsider, if
necessary, my legal
opinion expressed to
the Board.

Instead of bringing
Mr. Shelton Wijeratne's
report before the
Board, he instituted
legal proceedings on
9th September, 1990.

Mr. Shelton Wi-
jeratne’s report shows
that it is based on the
schematic drawings
of 1980 and not on any
architectural plans. It is
also clear that he had
not examined the
bound volumes of
plans available in the
Company's Office. Nor
had he inspected the
building. His report
states that he consi-
dered an inspection im-
portant. His report is,
therefore, defective in
several aspects. These
shortcomings could
have been rectified and
a proper report
obtained from him after
examination of the
available plans, agree-
ments and documents
and inspection of the
building if the report
had been placed before
the Board. Amerese-
kere never gave the
Board an opportunity to
consider this report.

The aforesaid facts
and sequence of
events establish the
following:—

(1) Neither the Board
nor myself as a Director
obstructed any inves-
tigation, as falsely
alleged by Mr. Ameres-
ckere.

() In my very first
legal opinion expressed
to the Board on 8th
August 1988, | had ex-
pressly stated that if
the Board had reason

to doubt the integrity of

the Japanese, then the
Board should proceed
to appoint an indepen-
dent engineer or
architect' notwithstand-
ing the contractual pro-

vision that the Comple-
tion Certificate had to
be issued by the
Japanese Architects.
(i) The Board at its
meeting held on

24.4.1990 expressly,

authorised Mr. Ameres-
ekere to obtain a report
from a local engineer/
architect. The Board
also authorised him to
deal directly with the
Japanese Architects
and Hilton Internation-
al, if he so desired.

(iv) The Board agreed
to a separate meeting
of the local Directors
only, as requested by
Mr. Ameresekere,
although this was not in
accordance with the
Articles.

(v) The local Directors
at their meeting held on
9th August 1990 them-
selves authorised him
to proceed to obtain a
report from an indepen-
dent architect/
engineer.

(vi) Mr. Ameresekere
delayed almost 05
months from April 1990
to obtain such a report.
He never informed the
Board that he was
obtaining the same.
Nor had he placed be-
fore Mr. Shelton Wi-
jeratne the available
plans and undisputed
documents, such as
the Constructjon
Agreement and the
Building Application,
nor the bound volumes
of the Plans.

(vii) Even after
obtaining the report, he
did not submit the
same to the Board or to
the local Directors for
further action if neces-
sary, but instituted legal
proceedings within a
few days.

His allegation, there-
fore, of obstruction in
his inquiries is false and
stands contradicted by
the aforerated facts.
A further fact is im-
portnt to note.

At the Board meeting
held on 16.10.1990, |
brought it to the notice
of the Board that the
meeting of the local
Directors had taken
place as decided at the
previous Board Meet-
ing. This fact was re-
corded. The Japanese
Director thereupon
stated that decisions
taken by the local
Directors will not bind
his Company. (Board
Minute No. 9/90).

At the next Board
Meeting held on
30.10.1990, Mr.
Ameresekere wrongful-
ly attempted to get.de-
leted from the minutes,
the record of the fact
that a meeting of the
local Directors had
taken place. This
attempt makes clear
his mala fides and de-
ceitfulness. He was not
able to give any valid
reason why he wished

to suppress from the
minutes the fact that a
meeting of the local
Directors, held at his
request, had taken
place. (Board Minute
No. 10/90).

At the Board Meeting
of 16.10.1990 (Board
Minute No. 9/90) refer-
red to above, Mr.
Ameresekere made the
false allegation that |
had attended consulta-
tions at the Chambers
of the late Mr. Eric
Amerasinghe, PC, who
was Counsel appearing
for the Japanese in the
court action. | denied
the same. The
Japanese Director con-
firmed what | stated.
Had Mr. Amerasinghe,
PC, been alive today |
would have called his
evidence to establish
the falsity of Mr.
Ameresekere's allega-
tion.

Mr. Ameresekere has
told this Commission in
his evidence that in a
conversation held by
him with Hon. Ranil

Wickremasinghe on,

board a flight from Lon-
don, the latter had
complimented him for
having filed legal pro-
ceedings. | respectfully
invite the Commission
to summon Mr. Wickre-
masinghe to ascertain
whether this is true, be-
cause upon reading the

report of this evidence-

in the newsppers, Mr.
Wickremasinghe
promptly communi-
cated to me in writing

that he had never made
any such statement.
Mr. Ameresekere has
claimed before the
Commission that he
applied to the District
Court to have a physic-
al inspection of the
Hotel made but the
Board of Directors ob-
jected to the same.
(Vide his evidence on
28/3/1995). This 100, is
false. | invite the Com-
mission’s attention to
the Board Meeting of
26.3.1992 (Board Mi-
nute No. 3/92). At this
meeting it was reported
to the Board ex post
facto that application
had been made to the
District Court by Nihal
Ameresekere for in-
spection of the building
by Mr. Shelton Wi-
jeratne (Architect) and
that objection had been
raised to the same by
the Additional Solicitor
General (Mr. A. S. N.
Perera) appearing for
the Company on the
ground that Mr. Shelton
Wijeratne was the same
person who had issued
an earlier report and,
therefore, it would not

_be proper for the same

person to carry out this
inspection. The Board
thereupon decided
that it had no objec-
tion to physical veri-
fication of the Hotel,

subject to the legal
objection raised by the
Additional Solicitor
General. The Board Mi-
nute records this fact.
There was no opposi

tion by the Board to a
physical verification at
any stage. In fact, Mr.
Shelton Wijeratne in his
report obtained by Mr.
Ameresekere himself
had stated that his re-
port was not complete
in the absence of a
physical verification

But, as stated above,
Mr. Ameresekete sup-
pressed this report
from the Board. Other-
wise a physical verifica-
tion could have taken
place with Mr. Wi-
jeratne being put in.
possession of all avail-
able relevant docu-
ments.

In his evidence be-
fore the Commission
on 28.3.1995, Mr.
Ameresekere admitted
that in the absence of
the measurement of the
hotel building he could
not say whether or not
there is a shortage in
the floor area con-
structed.

The Construction
Agreement and the
Building Application are
both undisputed docu-
ments. They both state
the total floor area to be
constructed. The Pane!
of Architects appointed
by this Commission
has reported that on
measuring the hotel
building they find no
shortage, but an ex-
cess of floor area over
and above the con-
tracted area.

Evidence led before
the Commission on
4.4.1995 shows that
upon Mr. Ameresekere
being informed that Mr.
J. F. A. Soza had re-
ported that Mr.
Ameresekere's allega-
tions were unfounded,
Mr. Ameresekere had
not alleged that any
fraud had been com-
mitted but said there
were irregularities in the
construction. He has
given evidence as fol-
lows to this
Commission:—

“My immediate re-
sponse was that | can
understand him (Mr.
Soza) saying that there
is no fraud. But | cannot
accept that there are no
irregularities”.

In his evidence be-
fore this Commission
Mr. Ameresekere
alleged that | had
appeared in the court
case through Counsel
and opposed him. This
is also false. The Board
Minutes Nos. 9/90, 3/
91, and 1/92 as also
letter dated 19/12/1991
written by Julius &
Creasy all show that
the Counsel in question



watched the interests
of all three non-
governmental direc-
tors, whiist the Attorney
General did so for the
government nominees.

In fact, in the plaint
filed by Ameresekere
in the District Court, he
made no allegations
against me. The plaint
states that | am being
made a party only for
the purpose of giving
me notice of the action
as a Director of the
Company. (Vide Para-
graph 6 (d) of the
Plaint).

All the above de-
monstrate that Mr.
Ameresekere was
never obstructed in
the holding of an in-
quiry or investigation.
Every suggestion made
by him was agreed to.
He was given a free
hand to pursue the
matter. His evidence
before the Commission
is false and mala fide.

Count No. 3 is de-
nied. There is no basis
for the allegation that
acting collusively to-
gether with. Mr. Cornel
Perera | persuaded and/
or induced the Secre-
tary, Ministry of Finance,
Mr. R. Paskaralingam,
to make a payment of
U.S. Dollars 2 Million to
Mitsui & Taisei Corpora-
tion.

This Count has
been made in the teeth
of the documentary
evidence. The recom-
mendation to make this
payment to the Japa-
nese was a decision
taken directly by the
Treasuryitselfatameet-
ing with the Japanese in
which | played no part
whatever. The decision
of the Treasury was
conveyed to the Board
of Directors by letter
dated2nd February 1990
from the Ministry of Fi-
nance.

The allegation that |
acted collusively with Mr.
Cornel Perera to induce
the Treasury to make
the payment is the very
converse of the truth.

Mr. Nihal
Ameresekere'’s evi-
dence that the decision
to make this token
payment was taken at a
meeting held at the
Treasury on 26th Janu-
ary 1990 at which Mr.
Comnel Perera and my-
self represented the
Boardisfalse. The afore-
said letter of 2nd Febru-
ary 1990 from the Treas-
ury states clearly that
the decision was taken
on 27th January 1990
(not 26th January), at a
meeting between Treas-
ury representatives and
the Japanese.

In fact, a person ac-
tively “'involved ini the

discussions betweenthe
Treasuryand the Japa-
nese was none other
than Mr. Nihal
Ameresekera. The
Board Minutes referred
to hereinafter show this.

This Count is also
basedonanotherfunda-
mental mis-conception
and basic error of fact.
The  Treasury letter
aforesaid and the Board
Minutes all show that
this token payment
was not made “to the
Contractor” as alleged
in the Count, but was
made by the Company
on account of the
outstandings on the
Loan Agreement. Itwas

certainly not a payment
made against the build-
ing contract. The Count
is totally misconceived
and not based on  re-
corded facts.

Furthermore,  the
Count is misconceived
in that the token pay-
ment was not made by
the Treasury. The Gov-
emment paid the Com-
panyU.S. 1M (Rs.40M.)
and purchased shares
in the Company to this
value. The Company uti-
lised the money so  re-
ceivedand havingadded
afurther sumof US. 1M
(Rs.40M) of the Compa-
ny's funds made the
token payment against
the outstandings on the
loan agreement.

Itisimportanttoknow
the factual background
that preceded this pay-
ment. The Board Min-
utes of the year 1989
show that at s8veral
meetings the Japanese
Directors raised the
question of the arrears
of the loan repayments.
The Treasury repre-
sentative, Dr. Randeni,
insisted that the obliga-
tion to make re-payment
of the loan was on the
Company, and the Gov-
emment should not be
saddled with the debt
merely because it was
the guarantor. He kept
urging the Board to ar-
rive at a settiement with
the Japanese and re-
schedule the loan.

Mr. Ogami (Japa-
nese Director) kept in-
sisting thatthe overdues
should be paid.

The Minutes further
show that:

(i) The Chairmanwas
of the view that the
Japanese should agree
to a re-scheduling, fail-
ing which the Company
should raise afre<..loan
in dollars. He argued
that the constant in-
crease in the Yen rate
was adding to the Com-
pany’s liabilities.

(ii) | was of the view

that the re-scheduling
must be done and that
the Japanese should

waive the accrued inter-
est.

iy  Mr.  Nihal
Ameresekere  wanted

the Japanese to waive
all accrued interest and
part of the overdue capi-
talinstalments and tore-
schedule the loan overa
period of 25 to 30 years.

(iv) The discussions
were in regard to
payments due on the
Loan Agreement, and
not the Building Agree-
ment.

The discussions at
the Meeting of the Board
on 20th November 1989
(Minute No. 11/89) is
important. This Minute
shows:

(i) The Japanese Di-
rectors stated that the
lenders were not pre-
pared to waitany further
for  settlement  of
outstandings. He pointed
out that the Company
hadthe equivalentof Rs.
53.2 Million in a foreign
account and was in a
position to make some
payment.

(ii) Mr. Nihal
Ameresekere sug-
gestedthatas afirststep
the Japanese should
agree to postponement
of the current
outstandings on  the
loanand thereafter there
should be a re-schedul-
ing on a long term basis
of 25 to 30 years. Itis he
who suggested (as re-
corded in the Minutes)
that negotiations should
commence withthelend-
ers and that the Ministry
of Finance as guarantor
should also be involved
in negotiations.

(i) The Chairman
emphasised the need
for a long term settle-
ment with the lenders
and meanwhile sug-
gested making of a to-
kenpaymentonaccount
of the outstandings on
the loan.

(iv) Iconcurred thata
token payment against
outstandingdues be con-
sidered as a basis of
goodwill to commence
the negotiations.

(v) The entire discus-
sion was in regard to the
outstnadings  on the
Loan Agreement, and
not the Construction
Agreementasincorrectly
stated in Count No. 3.

(vi) It was decided
that a Special Board
Meeting be held on 27th
November to consider
further the take pay-
ment.

At the Board Meet-

ing of 27th November
1989 (Minute No. 12/89)

the following decisions
were made by the Board:

(i) That a proposal in
writing be addressed to

the lenders with the ap-
proval of the Treasury
for re-scheduling of the
debt.

(i) That the lenders
should send their repre-
sentatives to Sri Lanka

ffor discussions on this
matter.

(i) Meanwhile, as a
matter of goodwill, a
sum of Rs. 5 million be
paidasatentative meas-
ure on account of the
unpaid construction
costs, subject to the
approval of the govern-
ment directors.

However, at the next
Board Meeting on 13th
December 1989 (Minute
No. 13/89) further dis-
cussions took place and
the question of making a
token payment was left
open. The meeting was
edjourned for 18th De-
cember 1989 at which
Messrs. R.
Paskaralingam and K.
Shanmugalingam and
Mrs. Casie Chetty of the
Treasury were present
ty invitation. The pay-
nents due on the Loan
Agreement were dis-
cussed. Mr.
Paskaralingam stated

{hat Japan was provid-
ing substantial assist-
ence to Sri Lanka and
fhat nothing should be
«<one to offend the
fiendly relationship be-
tveen the two countries.
He suggested that a
ciscussionbe heldanda
settlementbe arrived at.
The Board agreed to
invite a delegation from
Japan to have discus-
sions with the Company
and the Government as
guarantors.

Atthe Board Meeting
of 8th February 1990
(Minute No. 1/90) the
Chairman reported that
a Mission from Japan
had arrived in Sri Lanka.
A meeting with them
was held at the Ministry
of Finance on  26th
January 1990 at which
Secretary/Finance, him-
self, myself, and Mr.
Ogami were present.
The Chairman outlined
the general discussion
that took place of the
various issues involved.

A letter dated 2nd
February 1990 received
by the Company from
Secretary/Finance was
tabled. This letter stated
that at the discussion
between the Missionand
himself on 27th January
1990, the Japanese
lenders (i.e. on the loan
agreement) had re-
quested a token pay-
ment of U.S. Dollars 2
Million against the out-

standing dues on or be-
fore 11th March 1990.
The letter further stated
that Government had
decided to subscribe to
shares in the Company
to the value of U.S.
Dollars 1 Million (Rs. 40
Million) in order to assist
the Company to make
this token payment. The
letter requested imme-
diate arrangements be
made. The Board (in-
cluding  Mr.  Nihal
Ameresekere) resolve to
allot the shares to the
Secretary to the Treas-
ury as a matter of ur-
gency. There was no
objection fromany of the
Directors present.

It will thus be noted
as follows:

(i) The decision to
make the token pay-
ment of U.S. Dollars 2
Million was made at the
meeting on 27th Janu-
ary 1990 between Sec-
retary/Finance (on be-
half of the guarantors)
and the Japanese lend-
ers. Neither the Chair-
man nor myself was
present at this Meeting.

(i) The token pay-
ment was to the lenders
and not to the Contrac-
tors, asincorrectly stated
in Count No. 3.

(iii) The Board at it's
previous  discussions

“had suggested a figure

of Rs. 5 Million. The
Treasury however had
wanted payment of Rs.
80 Million (U.S. Dollars 2
Million).

(iv) Quite apart from
myselfinducingthe Sec-
retary/Finance to make
this payment as alleged
in Count No. 3, itis clear
that the arrangements
was one maae netween
the Government and the
lenders and conveyedto
the Board.

A Meeting between
the entire Board, the
Secretary/Treasury and
the Japanese Mission
was held on 116th
February 1990.

Atthe Board Meeting
held on 28th February
1990 (Minute No. 3/90)
the Chairman reported
that further discussions
had taken place with the
lenders at the Treasury
on 26th and 27th
February. The Chairman
and Mr. Ogami repre-
sented the Board. Mr.
Nihal Ameresekere was
present to assist the
Treasury.

The Chairman re-
ported that the lenders
had expressed the opin-
ion that re-scheduling of
theloan could be agreed
upon only after the token
payment was made. Mr.
Nihal Ameresekere re-
ported that he had been

assisting the Treasury
inthe discussions with
the lenders. Mr. Ogami
stated that the query in
regard to Room Bays
and Room Keys had
been clarified at that
Meeting.

Mr. Nihal Amere-
sekere himself wanted
the Board to pass a
formal resolution to au-
thorise a token payment
to the lenders of US.
Dollars 2 Million. Ac-
cordingly, as  sug-
gested by Mr. Nihal
Ameresekere, the Board
passed the resolution.
All this is recorded in the
Minutes. The resolution
clearly states thatitis a
payment on the Loan
account. There is no
reference whatever of
the paymentbeing made
to the contractors.

(Board Minute No. 3/
90).

It is thus clear be-
yond doubtthat the deci-
sion to make this token
payment was against
loan arrears and not the
Building Contract. The
decision was made by
the Board as a whole.
The formal resolution for
it's payment was sug-
gested by Mr. Nihal
Ameresekere himself.
The suggestion there-
fore that Mr. Cornel
Perera and myself collu-
sively induced the Sec-
retary/Treasury to make
the payment is utterly
without any basis or any
evidence to support the
same. Mr. Nihal
Ameresekere's evidence
before the Commission
is a fabrication.

This count is also
bad for lack of adequate
particulars, as stated
earlier, and should be
struck-out in limine.

It is noteworthy that
the reasons given by the
Treasury officials to the
Board for the need for
making of the token pay-
ment by the company
(referred to above) was
the need for the mainte-
nance of good relation-
ships between Japan
and Sri Lanka. This the
identical reason publicly
stated by the Deputy
Minister of Finance, Hon.
G. L. Peiris, when the
present  Government
entered into certain
agreements with the
Japanese in 1995; he
gave this same reason
as the motivation for the
“settlement”. Neverthe-
less, the token payment
made for the same rea-
son by the Board is
made the subject matter
of an allegation of im-
propriety against three
members of the board.
The director (Nihal
Ameresekere) who him-



self wanted a resolution
passed by the Board to
formalise the payment
has turned the com-
plainant!

| deny the allegation.
There is absolutely no
evidence before the
commission upon which
this count could have
been framed.

The Annual Accounts
for the year ended
31.3.1990 were ap-
proved by the Board at
its meeting held on
27.11.1990. (Minute No.
12/90). They were certi-
fied and signed by the
Auditors, Ford Rhodes,
Thornton & Co. on be-
half of the Board, the
Accounts were signed
by the Chairman and M/
s. K. Shanmugalingam
and D. Peter S. Perera,
the Government nomi-
nees.

| was not present at
the Board Meeting of
27.11.1990 at which the
Board approved these
accounts. Nor did | sign
the same.

Nevertheless, | am
being charged whilst
none of the persons who
signed the same and the
Auditors who certified
the same are being
charged.

An examination of
the Board Minutes that
preceded the Board
Meeting of 27.11.1990
is relevant.

Atthe Board Meeting
of 16.10.1990 (Minute
No. 9/90) the draft Au-
dited Accounts were ta-
bled.

Theywere discussed
at the next meeting held
on 30.10.1990. (Minute
No. 10/90) The Auditors'

representatives  were
present. Mr.  Nihal
Ameresekere  wanted

the Auditors to examine
certain aspects. They
requested time to do so.

Mr. Shanmuga-
lingam informed the
Board that the Treasury
will consult the Auditor
General on the question
whetherthe Government
Nominee Directors could
certify the Accounts.

Further discussions
took place at the Board
Meeting held on
22.11.1990 (Minute No.
11/90) The Auditors'rep-
resentatives were
present.

Mr. Shanmuga-
lingam stated that he
had consulted the Audi-
tor General who con-
firmed that the Accounts
could be certified with
Notes of Explanation.

| had commented as
follows :-

"Mr. Choksy con
mented that it would t

advisable to approve the
Accounts along with the
necessary Notes of Ex-
planation and Objec-
tions.”

Mr. Nihal Amere-
sekere stated thata Note
should be added.

Mr. Itodisagreed with
the suggestion made by
myself and M/s.
Shanmugalingam and
Ameresekere that Ex-
planatory Notes should
be added.

The final decision of
the Board was made at
the meeting (referred to
above) held on 27th
November 1990 (Minute
No 12/90) | was not
present at this meeting.
The Board had decided
to approve the Accounts
subject to the inclusion
of the Note set-outin the
Minute. The two Gov-
ernment Nominee Di-
rectors and the Chair-
man were authorised to
sign the same on behalf
ofthe Board. The Report
of the Directors was also
approved. The Auditors'
representatives  were
present at this meeting
also.

It is thus clear that
the approval of these
Accounts was a Board
decision arrived at after
discussion and consid-
eration, and also with
the support of the Gov-
ernment Nominee Di-
rectors and after the
advice of the Auditor
General and the Com-
pany's Auditors had been
obtained. There is abso-
lutely no evidence that |
made any attempt to
have these Accounts
approved or adopted.
Thereis nowarrantwhat-
ever for the allegation.
The contemporaneous
Board Minutes referred
to above clearly dis-
prove the charge.

Furthermore, the al-
legation is bad in law
and contrary to the pro-
visions of natural justice
and procedural fairness
because no particulars
whatever have been
given of the alleged “dis-
crepancies, shortcom-
ings and irregularities”
which | am supposed to
have disregarded. | am
entitled to full particulars
of these.

Furthermore,  the
Commission has no ju-
risdiction under the Spe-
cial Presidential Com-
missions of Inquiry Law
and/or the warrant in
respect of alleged "at-
tempts® or “endeavours”.
The Count goes beyond
the powers and jurisdic-
tion of the Commission
in law.

The Count should

thus be struck out in
limine.

| deny this Count.

This Countwas origi-
nally based on a non-
existing fact. It was sub-
sequently amended by
the Commission. Even
as amended, it is based
on a misconception. |
have not issued any
letter dated 28.2.1990
addressed to the repre-
sentative of "Mitsui and
Taisei Corporation".

| expressed a written
opinion requested from
me. This was dated
28.2.1990 and ad-
dressed to Mr. H. Ogami
inhis capacity as Execu-
tive Director of Hotel
Developers (Lanka) Ltd.,
and not as representa-
tive of Mitsui? Taisei as
wrongly stated by the
Commission in  this
Count.

It was my legal opin-
ion that the two certifi-

cates issued by the Ar-.»

chitects were in accord-
ance with the Contrac-
tual requirements. That
was a view | bona fide
came to. | repudiate the
suggestion made in this
Countthatin expressing
this opinion | was
prompted by improper
motives. The expression
of my opinion was con-
fined to the question
whether the Architect's
certificates were in con-
formity with the Con-
struction ~ Agreement,
and if so, whether the
Contractors were enti-
tled to make a claim for
payment based on the
certificates. The ques-
tion of whether payment
should or should not be
made was one for the
Board to decide.

The suggestion con-
tained in this Count that
| was prompted by im-
proper motives stands
directly contradicted by
what transpired at the
Board Meeting when my
opinion was tabled.

| refer to the Board
Meeting of 28.2.1990
(Minute No: 3.90).

Mr. Amereskere
stated that in his view
the Architects' certificate
fell short of what is
“normal practice”. He
added thathe "wished to
make certain explana-
tions and clarifications
to Mr. K. N. Choksy
suggesting that the writ-
ten opinion be reconsid-
ered”.

| responded that my
opinion was based on
letter dated 21st Febru-
ary 1990 addressed /
me by the Executive
Director and the docu-
ments furnished tome. It
is recorded further that |
agreed that any further
matters be intimated to
me to enable me to

revise my opinion, if
necessary.

The fact that | imme-
diately agreed to revise
my opinion if it was
found necessary on any
further material fumished
to me clearly demon-
strates that | was acting
with an open mind. How-
ever, it is noteworthy
and also of importance
that  although  Mr.
Ameresekere stated that
he wished to make cer-
tain explanations and
clarifications to me and |
agreed to go into the
same, Mr. Ameresekere
never placed any further
material whatever be-
fore me.

Furthermore, nopay-
ments were made to the
Contractors onthe Build-
ing Agreementandthere
was no loss or damage
or detriment to the Com-
pany or the Govern-
ment.

Furthermore, the al-
legation is bad in law
and contrary to the pro-
visions of natural justice
and procedural fairness
because no particulars
whatever have been
given of the alleged "dis-
crepancies”, shortcom-
ings and irregularities”
which | am supposed to
have disregarded. | am
entitled to full particulars
of these.

Furthermore,  the
Commission has no ju-
risdiction under the Spe-
cial Presidential Com-
missions of Inquiry Law
and/or the Warrant in
respect of alleged “at-
tempts”. The allegation
goes beyond the powers
and jurisdiction of the
Commission. The alle-
gation should thus be
struck out in limine.

The disputed Build-
ing Contract was not the
only matter on which the
Board sought my opin-
ions. During the period |
served as a Director the
board sought my legal
views as a Director on

not less than ten other
matters also. | am set-
tingouttheseitems here-
under to dispel the false
impression sought to be
given to the Commis-
sion by Mr. Nihal
Ameresekere that | took
a particular interest in
the dispute raised by
him in regard to the
Building. In some of
these matters the Board
Minutes show that Mr.
Ameresekere was asso-
ciated with me. No fees
were charged by me.

In others, where the
Treasury had an inter-
est, the Government
Nominee Directors co-
ordinated with me. Offi-
cials of the Treasury
such as M/s

Paskaralingam,
Shanmugalingam and
Mrs. Casie Chetty used
tocontactme. The Board
Secretaries have also
attended my Chambers
on occasion to discuss
legal matters with me
relatingto the Company.
| summarise below
these other ten items:-

1) First Public Issue
of Shares:

Minute No: 1/87.

(Itis noteworthy that
this was the very first
Board Meeting that |
attended. | was straighta-
way called upon to
render legal advice).

Il) Paymentof Turno-
ver Tax by the Com-
pany:

Minutes Nos. 1/87,
2/87,7/87, 8/87 and 13/
87

Written submissions
were also prepared.

Il) Insurance of Ho-
tel Building:

Minutes Nos. 4/87,
7/87, 8/87.

In this instance also,
written opinion was ob-
tained from me.

IV) Power of Attor-
ney to Hilton Interna-
tional:

Minute No. 7/87.

V) Correspondence
with Mitsui:

Minutes Nos. 7/87,
18/87, 1/88 and 11/88.

Minute No. 7/87
shows that Mr.. Nihal
Ameresekere requested
my legal opinion.

VI) Import Duty
Waiver:

Minutes Nos. 9/87
and 7/88.

VIl) Reconciliation of
First Share Issue:

Minutes MNos.
and 2/88.

VIll) Tax Consultants
Fee:

Minutes Nos. 10/88
and 12/89.

IX) Proposed Mort-
gage of Hotel Building:

Minutes Nos. 10/89
and 3/90.

X) Pile Driving in
adjoining Site;

Minute No. 2/93.

Allthe above matters
were attended to by me
at the Board's request
because | happened to
be the only Lawyermem-
ber on the Board.

In regard to the dis-
pute raised by Mr.
Ameresekere on the
Building Construction,
events show that he
made allegations against
anyone who did not
agree with him. When
the Treasury consulted
Mr. J. F. A. Soza, Mr.
Ameresekere made al-
legations against Mr.
Soza because Mr. Soza

1/88

did not agree with Mr.
Ameresekere. He made
allegations against Hon.
Shibly Aziz, who ap-
peared for the Company
inthe District Court. Also
against Ford Rhodes,
Thornton & Company
and the Securities &
Exchange Commission
because they did not
agree with him. He is
also litigating with Ford
Rhodes, Thornton & Co.
over the Accounts of
31.3.1990 and has
wanted them removed
as Auditors.

Public events show
that he is now making
al gations againstHon.
G L. Peiris in connec-
tic  with subsequent
e\ nts relating to the
s¢ 1e issue, the latter
he ing publicly accused
M Ameresekere of de-
ce tion.

(K. N. Choksy

Colombo, 30th
January 1996.

Appendix No. 01

(1) Preliminary
Agreement dated
30.03.1983 entered into
between Cornel & Com-
pany Ltd., and Mitsui &
Company Ltd., and
Ta;sei Corporation (P
41).

) Investment
Agreement dated
31.01.1984 entered into
by the Government,
Cornel & Company Ltd.,
Mitsui & Company Ltd.,
and Taisei Corporation.
(P3)

(3) Share Transfer
Agreement dated
24.02.1984, enteredinto
between the Govem-
mentand Cornel & Com-
pany Ltd.

(4) Loan Agreement.
{

(5) Letter dated
24.05.1991 written by
Secretary, Ministry of Fi-
nance, to Cornel L.
Pereraof Cornel & Com-
pany Ltd.

(6) Letter dated
24.07.1991 written
Secretary, Ministry of (=1
nance to Mr. Comeyf | .
Pereraof Corne'% Com-
pany Ltd

(7) Supplementary
Fgreement to the In
vestment Agreement ce-
ferred to in letter dated
24.07.1991.

(8) Supplementary
Agreement to the Share
Transfer Agreement re-
ferred to in letter dated
24.07.1991.

(9) Draft Agreemenit
to be entered into be-
tween R.
Paskaralingam, Secre-
tary, Ministry of Finance,
and Nihal S.
Ameresekere. (P 221 ¢)



(10) Balance Sheets
of Cornel & Company
Ltd., for the years ended
31.03.1984,31.03.1989,
and 31.03.1990.

By V. K. Wijeratna

On a request from
the Special Presidential
Commission of Inquiry
probing alleged mal-
practices in certain
government bodies, the
full show cause notice
issued on Mr. K. N.
Choksy, a Director of
Hotel Developers
(Lanka) Ltd., by the
commission, in con-
nection with the Hilton
probe is reproduced
below.

The commission
made this directive in
view of the fact that the
full written submission
of Mr. Choksy was
published in the ‘Island’
Sunday Edition of
4.2.96 and the Island of
5.2.96.

The Hilton matter last
taken up on January 30
is due to be taken up
today by the commis-
sion.

Notice Under Section
9 of the Special Pres-
idential Commission
of Inquiry Law

To: Mr. Kairshasp
Nariman Choksy

You, whilst holding
the office of Director of
Hotel Developers
(Lanka) Ltd., which was
the owning company of
the Colombo Hilton
Hotel and the company
responsible for the con-
struction of the said
Hotel by Mitsui and
Taisei - Corporation of
Japan, did or omit to

.do, between 19th De-
cember 1986 and 10th

(11) Retum of In-
come of Cornel & Co.,
Ltd., for 1983/84 made
to Commissioner of In-
land Revenue.

(12)

June, 1993 the follow-
ing acts-:

(1) deliberately and
wrongfully fail and neg-
lect to take action to
ensure that the con-
struction of the said
Hotel was in accord-
ance with the original
architectural plans
dated 15.8.1983 and
the schematic design
plan of 1980 marked.as
P4 and P4A, notwith-
standing the fact that
these matters were
specifically brought to
your notice by Nihal Sri
Amarasekera, a Direc-
tor of the said Com-
pany,

(2) wrongfully oppose
the recomendation
made by the Govern-
ment Nominee Direc-
tor, M. T. L. Fernando
to have an independent
physical examination of
the said Hotel carried
out to ascertain
whether the said Hotel
had been constructed
by the contractor in
accordance with the
original architectural
plans dated 15.8.1983
and the schematic de-
sign plans of 1980
marked as P4 and P4A,
(3) notwithstanding the
serious discrepancies
and queries that had
surfaced at the meet-
ings of the Board of
Directors of the said
company and the
objections raised by
several Directors to the
payments to be made
to the contractors, col-

Memorandum
and Articles of Associa
tion of Hotel Developers
(Lanka) Ltd. (P 1)

Copies of the above
documents which have
notalready beenmarked
before the Commission
are annexed hereto, in

File No: 2.
(K. N. Choksy

30th January,
1996.

THE ISLAND - THURSDAY 29, FEBRUARY, 1996

Charges against Choksy

lusively act together
with Cornel L. Perera
and persuade and/or
induce the Secretary,
Ministry of Finance, R.
Paskaralingam, to
make a payment of US
Dollars Two Million
(US $ 2,000,000) to
Mitsui & Taisei Cor-
poration of Japan,

(4) disregard the dis-
crepancies, shortcom-
ings and irregularities
which were brought to
the notice of the Board
of Directors, and
wrongfully attempt to
approve as authentic
the annual accounts of
the said company for
the year ended 31st
March 1990 and en-
deavour to take action
to adopt the accounts
with the object of sup-
pressing the aforesaid
fraudulent acts and
omissions,

(5) notwithstanding the
serious discrepancies,
shortcomings and
queries that had sur-
faced and disregarding
the objections raised at
the meetings of the
Board of Directors of
the said company for
the making of any pay-
ment to Mitsui & Taisei
Corporation of Japan,
issue a letter dated
28.2.1990 addressed to
H. Ogami, representa-

tive of Mitsui & Taisei

Corporation, inter-alia,
stating that, the two
certificates (of con-
formity) issued by the
Urban Development

Authority are “adequate
coverage that the Hotel
construction work is in
conformity with all the

_stipulations of the con-

tract, and the owner will
be justified in making
the balance payment to
the contractor” and
thereby attempt to
wrongfully and deliber-
ately facilitate the mak-
ing of the full payment
to Mitsui & Taisei Cor-
poration of Japan,
which was detrimental
to the interests of the
said Company and/or
the Government of Sri
Lanka.

The aforesaid acts of
commission and/or
omission on your part
were fraudulent and
were detrimental to the
interests of the said
company and/or the
government of Sri
Lanka, in its capacity as
the major shareholder,
causing financial loss
and damage to the said
company and/or the
government of Sri
Lanka.

Having regard to the
matters set out
hereinabove, you are
hereby required to
show cause as to why
you should not be
found guilty of misuse
or abuse of power and/
or corruption and/or the
commission of fraudu-
lent acts in terms of
Section 9 of the Special
Presidential Commis-
sion of Inquiry Law No.
7 of 1978, as amended.
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Choksy was estopped from
objecting to jurisdiction — SG

By M. J. M. Zarook

Mr. K. N. Choksy, the party noticed was estopped
“from raising any objections, to the jurisdiction of the
Special Presidential Commission, at this stage as he
had inter alia voluntarily agreed to cooperate with the
commission and supported the appointment of an
independent panel of architects to investigate the
construction of the Colombo Hilton Hotel.

Mr. Daglas Premaratne PC, Solicitor General
stated in his written submissions before the special
presidential commission sitting at the BMICH on
Thursday.

Mr. Premaratne was tendering his written submis-
sions, in reply to the submissions made by Mr.
Choksy, which he said would apply to the submis-
sions made by the other respondents in the Hilton
hotel inquiry too.

The commission of inquiry into malpractices and
irregularities in public bodies comprises Justice
Priyantha Perera (Chairman), Justice Hector S. Yapa
and Justice, Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Chairman and
Managing Director of Hotel Developers (Lanka), Ltd,
the owning company of the Hilton hotel and former
directors: Mr. K. N. Choksy, Mr. F. G. N. Mendis
and Mr. R. Paskaralingam, Former Secretary to the
Ministry of Finance (who is absent), have been asked
to show cause, why they should not be found guilty of
misuse ot abuse of power, of corruption or commis-
sion of fraudulent acts, in connection with the
construction of the Hilton hotel.

Mr. Premaratne stated: quite apart from raising any
objection to the jurisdiction of the commission Mr.
Choksy acquiesced in the commission’s investigation
into the construction of the hotel by providing
various documents, that the panel of architects could
take into consideration in coming to a finding.

It is, therefore, submitted that Mr. Choksy is now,
estopped from raising any objection to the jurisdic-
tion of the commission at this stage.

With regard to the procedure adopted by the
commission, it is submitted that, placing of evidence
at the preliminary stage, is of investigative nature.
This. is necessary for the commission to determine
whether there is any person, who is in anyway
implicated or concerned in the matter under inquiry,
in terms of section 16 of the Law. This procedure is
similar to the provisions of Criminal Procedure Code,
where the Magistrate is required to record evidence,
to satisfy himself before issuing a warrant on any
person.

The allegation that ex-parte evidence has been led
is totally incorrect, as there are no parties before the
commission against whom ex-parte evidence could be
led. The term ex-parte envisage a party or parties
before Court or Tribunal. In this instance evidence

has been placed to ascertain the parties, who are
implicated or concerned in the matter. It is only after
placing of evidence, that commission can decide
whether to notice any party under section 16. The ex-
parte procedure will apply only if the party noticed
does not appear in response to the notice.

It is totally incorrect to say, that the evidence that
had been placed before the Commission, has been
selective and one - sided. In addition to Mr. Nihal Sri
Amarasekera’s evidence, all other evidence that was
available, were placed before the Commission.

This include the officials of the UDA, Mun-
icipality, Tourist Board, Fire Department and that of
Mr. A. B. Seneratne, who had spoken to a payment of
Japanese Yen 340,000,000 in Hongkong, which
money is to be used “for payments to influential
people”, who helped Mr. Cornel Perera to get the
approval of the Hilton project.

It is also interesting to note that entirety of Mr.
Nihal . Sri Amerasekera’s evidence, is based on
documentary proof. He has placed before the Com-
mission correspondence and board minutes to sub-
stantiate his evidence.

According to Mr. Choksy the correct procedure,
that should have been adopted is to record the
evidence in camera and thereafter, issue notice under
section 9. The practice has always been that Commis-
sions of Inquiry appointed under this law has always
recorded evidence in public. This was so even when
Commissions were appointed by the previous govern-
ments.

Section 7 (1) (e) of the law gives the power to the
Commission to adopt and exclude the public to and

SPC on malpractices
in public bodies

from the inquiry. Section 8 of the law specifically
states that every inquiry under this Law shall be
deemed to be judicial proceedings.

In a democratic country all judicial proceedings
have to be held in public unless for every special
reason, it is held in camera. Article 106 of the
constitution specifically states, that the sitting of
every Court, Tribunal or other institution established
under the Constitution ordained and established by
parliament shall be held in public.

Accordingly, it would be unconstitutional to hold
sittings in camera. The exceptions are given in article
106(2) of the constitution. The matters before the
Commission do not come under these exceptions.

In any event, the power of the Commission is
limited. It has no power to punish persons found
guilty of any misuse or abuse of power. It could only
report to the President of its findings.



Further, in the best interest of parties concerned all
the evidence and documents marked in these
proceedings, were made available to the parties
noticed. They are given the opportunity to cross-
examine the witnesses and also present fresh evidence
when the inquiry proper commences.

It is very surprising, that a person of the standing of
Mr. Choksy has referred to what the President
Chandrika Bandarnayake Kumaratunge has stated

-about Hilton hotel project.

There is no doubt that, one has to restrict to the
evidence led before the Commiission. I am yet to
discover any evidence led on this point. Further, it
would be improper even to imply that the Commis-
sion consisting of members of superior Courts, would
take into consideration extraneous matters as this
mentioned outside the Commission.

Mr. Choksy has stated that he was not a director of
the company at the time plans were prepared, the
building contract entered into and the construction
work executed. .

It is submitted that Mr. Choksy was elected to the
Board of Directors of Hotel Developers (Lanka) Ltd
on 19.12.86.

At the time Mr. Choksy became a director in
December ‘86’, the hotel construction was nearing
completion and 6 months thereafter, the hotel opened
for operations in July 1987.

If Mr. Choksy, as he himself admits now, having
not been a director previously, accordingly had not
been familiar, with the construction, then how is it,

. that, he without taking up such position, subsequen-
tly, forwarded Letters dated 08.08.‘88 and 28.02. ‘90
on the matter of the very hotel construction, notwith-
standing and disregarding the discrepancies, that had
been raised previously?.

Contrary to what has been stated by Mr. Choksy,
Mr. Amersekere had pointed out major discrepancies
in the number of hotel rooms available, no sooner the
hotel had opened for operations. Contrary to what
Mr. Choksy states, this material discrepancy had been
raised by Mr. Amerasekera prior to Mr. Choksy’s
letter dated 08.08. ‘88, which stated, inter-alia, that an

independent Engineer’s examination was not neces-
sary.

Mr Premaratne also made submission on jurisdic-
tion and the objections taken to the various counts.

Mr. Premaratne said: much has been said about the
floor area of the hotel. Wide publicity has been given
through media that the Panel of Architects appointed
by the Commission has found that there is no
shortage of the floor area of the building as construc-
ted and the construction agreement P31 and there is
an excess of 203 Sq. metres.

It is only suffices to submit at this stage, that the
floor area of the hotel to be constructed under the
construction agreement does not include parking
area, whereas in the report of the Panel of Architects,
the total floor area of 39.245 Sq. metres is inclusive of
covered parking area. Under the construction
agreement P1 the floor area of the hotel to be
constructed exclusive of covered parking area is
39.042.3 Sq metres the floor area inclusive of covered
parking area for 192 vehicle should be 42.586 Sq.
metres.

I hope this will lay, to rest the much talked of
square area of the hotel.

Mt. Douglas Premaratne PC Solicitor General with
R. C. Perera Deputy Solicitor General assisted the
commission.

Mr. D. S. Wijesinghe PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by
Sivananthan Associates appeared for Mr. Cornel
Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Nandadeva instructed by Mr. M. D. de Silva ap-
peared for Mr. F. G. N. Mendis.

Mr. Ranjit Abeysuriya PC with Mr. Neil Dias and
Miss Priyadarshanee Dias instructed by Mr. N.
Sambandan appeared for Mr. Paskaralingam, who
was absent.

Mr. K. N. Choksy PC appeared on his own behalf.
Mr. Godfrey Gunasekera SSP, Chief Investigating
officer is also assisting the commission.

Further proceedings were put off for March 18 for
written submissions on the question of jurisdiction.

Justice H.S. Yapa

Justice P.R.P. Perera

Justice F.N.D. Jayasuriya



Hilton Hotel probe

(0KSY t COnSHUE S urher appearances hefore commission

Mr.K.N.Choksy PC,
one of the parties no-
ticed by the Special
Presidential Commis-
sion of Inquiry in the
Hilton Hotel probe, told
the Commission when
the inquiry was resumed
on Thursday, that he
would have to consider
whetherornothe should
submit himself to the
jurisdiction of the com-
mission any further.

Mr. Choksy's state-
ment was consequent
upon Justice F. N. D.
Jayasuriya, one of the
Commissioners, making
certain observations on
behalf of the .Commis-
sion the written submis-
sions filed by Mr. Choksy
on the previous date.

The  Commission
comprises Justices P.
R.P.Perera, H. S. Yapa
and F. N. D. Jayasuriya.

At the outset, the
Solicitor General P.L.D.
Premaratne, filed writ-
ten submissions to the
submissions filed by
Messrs Choksy, Cornel
Perera, F. G. N. Mendis
and R. Paskaralingam,
the parties noticed by
the commission.

After this the Chair-
man indicated that the
matter would be fixed in
April after the vacation,
onaday-to-day basis, to
be continued to a finish.

Choksy then submit-
ted that the objection to
jurisdiction should be
taken up first. He argued
that his objection on this
count is based only on
documents listed by him.

S.G. objected to ac-
cepting these docu-
ments just on face value
without evidence being
led as some of them
were not listed docu-
ments in the inquiry.

The Chairman then
directed counsel on be-
half of parties noticed
and K. N. Choksy to

make written submis-

-sions as to whether the

. jurisdictionmatter should

- befirsttakenup. The SG

‘toowas directed to make

- his written submissions

‘on 18th March 1996.

* - Thereafter  Justice
Jayasuriya made obser-
vations on several state-
ments made by Choksy
“in his written submis-
sions, Justice Jayasuriya
stated.

"Choksy, you have
been a Minister of Con-
stitutional  Affairs. We
take it that you are an
expert in constitutional
affairs and law".

He then referred
Choksy to Section 106
(1) of the Constitution
which precludes sittings
in camera save under
exceptional circum-
stances and held it as
“supreme and para-
mount in law". He said
that the Commission
therefore had no right to
sit in camera.

Referring to several
other statements made
in Choksy's submission
Justice Jayasuriya said
that as a counsel con-
cerned with the adminis-
tration of justice one has
an overriding duty to
maintain the standards
of the profession and not
to mislead or deceive
court".

Justice Jayasuriya
added: "There is also a
Rule of the Supreme
Court Wwhich categori-
cally postulates that an
Attorney-at-Law should
not mislead or deceive
court. We strongly de-
nounce and vehemently
deprecate any attempts
to dictate to the Com-
mission, whetherittakes
the form of juvenile
chirpings  emanating
from Parliamentarians
hiding behind the cloak
of Parliamentary privi-
lege or intimidation or
dictation from any other
more powerful source".

“Mr.Choksy, we have
affection, fraternal feel-
ings and consideration
for you as a member of
the legal profession.
However, we have to
proceed oh the footing
thatallpersons are equal
before the law and are
entitled to equal treat-
ment under the law and

that no person however |

powerful, however
knowledgeable, how-
evercompetentis above
the law".

Justice Jayasuriya
theninvited Mr. Choksy's
response.

Mr. Choksy: "l have
been accused just now
of deceitful conduct and
that | have utterredfalse-
hoods in my written sub-
missions. | categorically

.reject these charges.

The facts you say | have
suppressed are clearly
set-out at page 5 of my
written  submissions.
They are here. There is
no basis for the allega-
tion of falsehoods and
suppression. | will read
them aloud".

“I have beenreferred
to as having been Minis-
ter of Constitutional Af-
fairs and as an M.P.
whatistheirrelevance to
these proceedings? lam
proud to have held these
offices, and | was ap-
pointed the Minister not
because | was presumed
to know the Constitution
but because 1 know it in
fact".

"I maintain my sub-
mission that the earlier
ex-parte evidence re-
corded by the Commis-
sion should have beenin
camera. | am entitled to
make that submission,
and it is correct. Even if
wrong, could it be said
that a submission of law
made by Counsel
amounts to deception?"

“The  Commission
referred to Article 106 of
the Constitution and the
English case of Scottvs.
Scott. But there is ex-
press provision in the
Act governing this Com-
mission's proceedings
enabling such evidence
tosbe recorded in cam-
era. Also, the case of
Scott vs. Scott has not
been followed by our
Supreme Court. Your
Lordships seem to be
unaware of these mat-
ters. If | had been first
heard on my written sub-
missions, | would have
placed the Commission
in possession of these
matters. This should
have“been done, in-
stead of criticising me".

Chairman: "Thecon-
stitution is the supreme

Choksy: "Not in re-
spect of legislation that
already existed on the
date the Constitution
cameinto operation. Had
itbeen as Your Lordship
thinks, this Commission
could not be functioning
today".

Justice Jayasuriya:
“The commission only
made some observa-
tions".

Choksy: "No, you
have condemned me
even before the com-
mencement of the in-
quiry. You have passed
judgement on my con-
ductwithouthearing me.
| must protest”.

Justice Jayasuriya:
"I must say there was no
condemnation of you. It
was only a reference to
your statement and the
duty owed by Counsel of
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Court".
Choksy: "I regret |
cannotaccept Your Lord-

ship's explanation. The
language used shows
otherwise. | have also
been accused of claim-
ingspecial privilegesand
of being a powerful per-
son. Thisis unwarranted.
| have appeared before
the Commission on
every date | have been
summoned, just like any

of the other respond-
ents. | will consider
whether or not | should
submit myself to the
jurisdiction of this Com-
mission any further in
view of what has taken
place today".
Commission was as-
sisted by SSP Godfrey
Gunasekara and Assist-
ant Secretary S. K. P.
Bambarende.

Charges Against
Choksy
Request Not

Direction — S.P.C

The Special Presidential Commission of In-
quiry probing malpractices, referring to the charge
sheet against Mr. K. N. Choksy published in 'The
Island' of 29.2.96 said that no directive was given to
the newspaper but the commission advised and
requested the newspaper to publish it, immediately
on seeing the written'submissions of Choksy being
publishedin‘Thelsland'of4.2.96 and 5.2.96, so that
the readers would get a true picture of the charges
in relation to the submissions.

This observation was made consequent to a
query raised by Choksy at Thursday's sittings of the
Commission as to whether it was correct or not that
the Commission had directed the newspaper to
carry the Charge Sheet.

Chairman: "We did not give any directive, it
was only a advise or request".

Choksy: "With respect, there was no need for
the Commission to make even a request. Ex-parte
evidence was led before this Commission, and it
received wide publicity. The charge-sheets against
the Respondents were also published. Thereafter,
the newspaper acted correctly in reporting the
defence written submissions. No Trial Court asks a
newspaper to reproduce a charge-sheet. To my
mind, this is not part of a Judge's functions in the
administration of justice and not fair by the persons.
They are sitting in judgement over".

Chairman: "You must understand that this
Commission is inquiring into matters of public
importance and public interest. The public are
therefore entitled to know -all aspects. That is

important”.

Choksy: "Courts also deal daily with matters
of public interest. There is no difference”.

Chairman: "We have heard you sufficiently
and this matter ends there". )
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K. N. Choksy declines to
take part in proceedings

(By M. J. M. Zarook and
Madhubhashinee Dayabandara)

MR. K. N. Chosky, PC yesterday told the Special
Presidential Commission sitting at the BMICH that
he would not participate any further in the proceed-
ings of the Commission.

The Commission of Inquiry into Malpractices and
Irregularities in public bodies comprises Justice
Priyantha Perera (Chairman), Justice Hector S. Yapa
and Justice Ninian Jayasuriya.

In this matter Mr. Choksy and other respondents
Mr. Cornel Perera, Chairman and Managing Director
of Hotel Developers (Lanka) Ltd. the owning com-
pany of the Hilton Hotel and former directors Mr. F.
G. N. Mendis and Mr. R. Paskaralingam former
Secretary to the Ministry of Finance (who is absent)
have been asked to show cause why they should not
be found guilty of misuse or abuse of power of
corruption or commission of fraudulent acts in
connection with the construction of the Hilton Hotel.

After counsel appearing for the other respondents
filed written submissions on the question of jurisdic-
tion Mr. Choksy said that he would not be filing
written submissions on that matter. He had already
made certain submission on that earlier.

He said: “In response to the notice issued on me by
this Commission I appeared before the Commission
on several dates. As require by the commission I also
filed my written submissions on 30th January 1996
denying totally the allegations against me outlining
the reasons for my denial by reference to contem-
poraneous documents and also raising as I was
lawfully entitled to do certain legal issues. I did so with
a view to defending myself before the commission. I
appeared before the commission on the last date alsc
with the same purpose in mind.

Strong language

Although the stage for consideration of my written
submissions had not been reached nor any clarifica-
tion sought by the Commission from me therein the
commission proceeded to make “observations” on my
written submissions. The nature an the substance and
the strong language of these “observations” made by
the commission left me, as a person over whom the
commission is sitting in judgment, with no alternative
but to inform the commission that I would require

time to consider whether I should participate in this
inquiry any further. The chairman stated that I could
have time to do so.

After due consideration I have decided in view of
what transpired and is recorded at pages 1 to 41 of the
proceedings of the 149th Public Sitting of this
Commission that I cannot in fairness to myself
participate any further in these proceedings.”

Mr. Douglas Premaratne PC who is assisting the
commission with Mr. A. R. C. Perera, Deputy
Solicitor General said he would want a short date to
file his written submissions in answer on the question
of jurisdiction.

He was directed to file his submissions on March 29
and oral submissions of counsel would be made on
April 4.

Mr. Cornel Perera in his written submissions on the
issue of jurisdiction stated:

“Written Submissions have been tendered on be-
half of the respondent stating that Hotel Developers
(Lanka) Ltd is not a public body within the meaning
of the Special Presidential Commission of Inquiry
Law No. 7 of 1978 as amended because the said
Company is not “owned wholly or mainly by or on
behalf of the Government* as therein defined.

The main document relied on for this submission
of a lack of jurisdiction is the Share Transfer
Agreement dated 24.02.1984 entered into between
Cornel & Co. Ltd and the Secretary to the Ministry of
Finance.

Mr. K. N. Choksy has raised the same issue of
jurisdiction in his Written Submissions tendered to
this Commission.

The Solicitor General has in his reply to Mr.
Choksy’s submissions, submitted inter alia that Mr.
Choksy has acquiesed in the Commission’s investiga-
tion into the construction of the Hotel by providing
various documents that the Panel of Architects could
take into consideration in coming to their finding and
that he is therefore estopped from now raising any
objection to the jurisdiction of the Commission.

Presumably the Solicitor General will make the
same submission of estoppel and/or acquiescene in
his answer to this respondent’s submissions on juris-
diction.



SPC on malpractices
in public bodices

It is respectfully submitted that the respondents are
not precluded from raising the issue of jurisdiction at
this stage for the reasons submitted by the Solicitor
General. The appropriate stage for questioning the
jurisdiction of this Commission was when they were
called upon to answer the several charges served on
them.

Patent lack of jurisdiction

In any event it is submitted that when the lack of
jurisdiction is patent, it can be raised at any time.

The Commission’s attention is drawn to a Jud-
gement of the Supreme Court reported in 1977 NLR
(Thambipillai et al vs Thambimuttu et al) where it
was inter alia held that a patent lack of jurisdiction
could not be cured by acquiescence. In a more recent
Judgement reported in 1987 I SLR 350 the Supreme
Court has again held that where there is patent want
of Jurisdiction a party cannot by acquiscence or
waiver confere jurisdiction. (Jamis vs Yapa et al).

It is submitted that the said question should be
decided in limine and the inquiry into the several
charges against the four respondents be proceeded
with only if Your Lordships hold that the said
Company is a public body as defined in the Enact-
ment.

Attention is also invited to a further factor. The
Commission is a statutory Tribunal established by
Warrant issued in terms of Section 2 of Law No. 7 of
1978 by Her Excellency The President.

The Warrant cannot empower the Commission to
hold any inquiry into any matter not authorised by
Section 2. The scope of the Warrant and the jurisdic-
tion of the Commission are both circumscribed by
Section 2.

It accordingly becomes obligatory on the Commis-
sion in law to first ascertain before proceeding to
inquiry whether or not it is acting within the scope of
its authority as set out or defined or limited by Section
2.

There is the well established principle of law that a
statutory body or tribunal must act within the four
corners of the statue governing it. What these limita-
tions are must therefore be first ascertained. _

Written submissions were also filed on behalf of
Mr. F.G.N. Mendis and Mr. R. Paskaralingam.

Mr. Douglas Seneviratne PC with Mr. A. R. C.
Perera, Deputy Solicitor General assisted the com-
mission.

Mr. D. S. Wijesinghe PC with Mr. S.C. Crossette
Thambiah and Mr. Chula Bandara instructed by
Sivananthan Associates appeared for Mr. Cornerl
Perera.

Mr. R. K. W. Goonesekera with Mr. W.B.C.
Senarath - Nandadeva instructed by Mr. M. D. de
Silva appeared for Mr. F.G.N. Mendis.

Mr. Ranjit Abeysuriya PC with Mr. Neil Dias and
Miss Priyadharshanee Dias instructed by Mr. N.
Sambandan appeared for Mr. R. Paskaralingam, who
was absent.

Mr. K. N. Choksy PC appeared on his own behalf.

The Commission resumes sittings on march 21.

Justice H.S. Yapa

Justice P.R.P. Perera

Justice F.N.D. Jayasuriya
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Solicitor General replies to Choksy

Written submis-
sions in reply to the
submissions made
by Mr. K. N. Choksy

At the very outset
on the question of
jurisdiction raised, it
is interesting to note
that when Mr. Chok-
sy and others were
noticed to appear
before the Commis-
sion on 1.8.95 under
section 16 of the
Special Presidential
Commission of In-
quiry Law No. 7 of
1978, he voluntarily
agreed to cooperate
with the Commission
and supported the
appointment of an
Independent Panel
of Architects to in-
vestigate the con-
struction of the Col-
ombo Hilton Hotel.

Quite apart from
raising any objection
to the jurisdiction of
the Commission he
acquiesced in the
Commission’s inves-
tigation into the con-
struction of the Hotel
by providing various
documents that the
Panel of Architects
could take into con-
sideration in coming
to a finding.

It is, therefore,
submitted that Mr.
Choksy is now stop-
ped from raising any
objection to the juris-
diction of the Com-
mission at this stage.

2. (a) With regard
to the procedure
adopted by the
Commission, it is re-
spectfully submitted
that, placing of evi-
dence at the pre-
liminary stage is of
investigative nature.
This is necessary for
the Commission to
determine whether
there is any person
who is in anyway im-
plicated or con-
cerned in the matter
under inquiry in
terms of section 16
of the Law. This pro-
cedure is similar to
the provisions of Cri-
minal Procedure
Code where' the
Magistrate is re-
quired to record evi-
dence to satisfy him-
self before issuing a

warrant on any per-
son.

(b) The allegation
that ex-parte evi-
dence has been led
is totally incorrect as
there are no parties
before the Commis-
sion against whom
ex-parte evidence
could be led. The
term ex-parte envis-
age a party or parties
before Court or Tri-
bunal. In this inst-
ance evidence has
been placed to
ascertain the parties
who are implicated
or concerned in the
matter. It is only after
placing of evidence
that Commission
can decide whether
to notice any party
under section 16.
The ex-parte proce-
dure will apply only if
the party noticed
does not appear in
response to the
notice.

(c) It is totally in-
correct to say that
the evidence that
had been placed be-
fore the Commission
has been selective
and one-sided and
not placed whole
facts fairly before the
Commission. In
addition to Mr. Nihal
Sri Amarasekera’s
evidence, all other
evidence that was
available were
placed before the
Commision. This in-
clude the officials of
the U.D.A., Munici-
pality, Tourist Board,
Fire Department and
that of Mr. A. B.
Senaratne who had
spoken to a payment
of Japanese Yen
340,000,000 in Hon-
gkong which money
is to be used “for
payments to influen-
tial people” who
helped Mr. Cornel
Perera to get the
approval of the Hil-
ton Project.

It is also interest-
ing to note that en-
tirety of Mr. Nihal Sri
Amerasekera’s evi-
dence is based on
documentary proof.
He had placed be-
fore the Commission
correspondence and
Board Minutes to
substantiate his evi-
dence.

(d) According to
Mr. Choksy the cor-
rect procedure that
should have been
adopted is to record
the evidence in
camera and thereaf-
ter issue notice
under setion 9. The
practice has always
been that Commis-
sions of Inqiry
appointed under this
Law has always re-
corded evidence in
public. This was so
even when Commis-
sions were
appointed by the
previous govern-
ments.

Section 7 ()e} of
the Law gives the
power to the Com-
mission to adopt and
exclude the public to
and from the inquiry.
Section 8 of the Law
specifically states
that every inquiry
under this Law shall
be deemed to be a
judicial proceeding.
In a Democratic
country all judicial
proceedings have to
be held in public un-
less for very special
reasons it is held in
camera. Article 106
of the Constitution
specifically states
that the sitting of ev-
ery Court, Tribunal or
other institution
established under
the Constitutiong
ordained and estab-
lished by Parliament
shall... be held in
public. Accordingly,
it would be unconsti-
tutional to hold sit-
tings in camera. The
exceptions are given
in Article 106(2) of
the Constitution. The
matters before the
Commission do not
come under these
exceptions.

(e) In any event,
the power of the
Commission is li-
mited. It has no pow-
er to punish persons
found guilty of mis-
use or abuse of pow-
er. It could only re=
port to the President
of its findings. Furth-
er, in the best in-
terest of parties con-
cerned all the evi-
dence and docu-
ments marked in

these proceedings
were made available
to the parties
noticed. They are
given the opportun-
ity to cross-examine
the witnesses and
also present fresh
evidence when the
inquiry proper com-
mences.

3) It is very sur-
prising that a person
of the standing of
Mr. Choksy has re-
ferred to what H.E.
the President Chan-
drika Bandaranaike
Kumaratunga has
stated about Hilton
Hotel Project. There
is no doubt that one
has to restrict to the
evidence led before
the Commission. |
am yet to discover
any evidence led on
this point. Further, it
would be improper
even to imply that
the Commission
consisting of mem-
bers of superior
Courts, would take
into consideration
extraneous matters
as this mentioned
outside the Commis-
sion.

(4) Mr. Choksy has
stated that he was
not a Director of the
Company at the time
plans were pre-
pared, the building
contract entered into
and the construction
work executed.

(a) It is submitted
that ivir. Choksy was
elected to the Board
of Directors of Hotel
Developers (Lanka)
Ltd., on 19.12.86.
Not only the public
shareholders, but
also Mitsui and
Taisei had voted to
ensure Mr. Choksy’s
election to replace
Mr. M. Radhakrish-
nan, Attorney-at-
law, who was a
Director, since incor-
poration of Hotel De-
velopers (Lanka) Ltd.
upto that point of
time.

(b) At the time Mr.
Choksy became a
Director in Decem-
ber '86, the Hotel
construction was
nearing completion
and 6 months there-
after, the Hotel

opened for opera-
tions in July 1987. If
Mr. Choksy, as he
himself admits now,
having not been a
Director previously,
accordingly had not
been familiar with
the construction,
then how is it, that,
he without taking up
such position, sub-
sequently, for-
warded Letters
dated 08.08.88 and
28.02.90 on the mat-
ter of the very Hotel
construction, not-
withstanding and
disregarding the dis-
crepancies that had
been raised pre-
viously?

(c) Contrary to
what has been
stated by Mr. Chok-
sy, Mr. Amerasekere
had pointed out ma-
jor discrepancies in
the number of Hotel
Rooms available, no
sooner the Hotel had
opened for opera-
tions. Contrary to
what Mr. Choksy
states, this material
discrepancy had
been raised by Mr.
Ameresekere prior to
Mr. Choksy’s Letter
dated 08.08.88,
which stated, intera-
lia, that an indepen-
dent Engineer’s ex-
amination was not

necessary.
(d) Mr. Choksy’s
subsequent letter

dated 28.02.90 was
given as admitted
therein, on the
Memorandum to the
Board that had been
previously submitted
by Mr. Ameresekere
on 13.12.89. Mr.
Ameresekere in the
said Memorandum,

inter-alia, had
stated:
“From the

attached copy of the
Completion Certifi-
cate | am unable to
satisfy myself
whether the Hotel
construction is in
conformity with the
stipulations | have
cited above, particu-
larly in relation to the
numbers/quantities
specified therein.
Normally one would
have expected a

comprehensively
documented Com-
pletion Certificate
wih all final quanti-
ties and measure-
ments in accordance
with conventional
practice.

| wish to have
satisfactory clarifica-
tions and confirma-
tion in this regard
from the Architects,
until as such time |
receive such satis- "
factory clarifications
and confirmation in
categorical terms, |
regret | cannot agree
to make any pay-
ment to the Con-
struction Consortium
on account of any
balance Construc-
tion Dues and/or Re-
tention.”

(e) Notwithstand-
ing and disregarding
the aforesaid, Mr.
Choksy in this Letter
of 28.02.90 had
stated:

“The two Certifi-
cates are adequate
coverage that the
Hotel construction
work is in conformity
with all the stipula-
tions of the Contract,
and the owner will be
justified in making
the balance payment
to the contractor in
pursuance of these
Certificates.”

(f) Mr. Choksy had
no professional
architectural or en-
gineering compe-
tence to so certify. In
the ‘absence of Bills
of Quantities and
Final Masurements
even a Chartered
Architect or Engineer
could not have given
such a certification.

(g) Mr. Choksy has
complained that
while he is being
charged the contrac-
tors are not although
they appeared be-
fore the Commission
on summons. This
statement is totally
incorrect. The Con-
tractors were never

summoned and they
never appeared be-
fore the Commis-
sion. In any event the
Commission could



not have summoned
them.

Subject to the
submissions made in
paragraph 1 above it
is respectfully sub-
mitted that:

(@ Ihe Govern-
ment is the absolute
owner of the
29,388,470 shares of
Rs. 293,884,700 of
Hotel Developers
(Lanka) Ltd. reg-
istered in the name

of the Secretary
Treasury. This is a
65% Shareholding of
Hotel Developers
(Lanka) Ltd., by the
Government. The
Government is enti-
tled to all rights and
benefits of own-
ership, including the
receipt of dividends.
It is under the cir-
cumstances of abso-
lute ownership by

Hotel Developers
(Lanka) Ltd., being a
public enterprise,
that State Guaran-
tees had been
issued by the Gov-
ernment on behalf of
Hotel Developers
(Lanka) Ltd. under
the Foreign Loans
Act No. 29 of 1957
— Vide definition of
“public enterprise” in
the said Act.

then Government
had leased to Cornel
& Co. Ltd. tor e
development of the
Hilton Hotel, 1170.5
perches of Land at
Echlon Square on a
99 year lease for a
consideration of Rs.
136.8 million on a
down payment of
only Rs. 27.3 Million
and the balance of
Rs. 109.5 Million was

over 33 years, with a
3-year grace and
was free of any in-
terest. Having paid
the down payment of
Rs. 27.3 Million
however thereafter,
notwithstanding
such absurdly con-
cessionary terms,
Cornel & Co. Ltd.
had defaulted all ba-
lance payments to
the UDA and the

quently having insti-
tuted legal action
naa acceptea Gornei
& Co. Ltd.’s repudia-
tion of the said
Leases. It is this very
land that Cornel &
Co. Ltd. under-
leased to Hotel De-
velopers (Lanka)
Ltd., receiving
Shares to the value
of Rs.250,897,500
and which Shares

been transferred
absolutely to the
Government as con-
sideration for the
issuance of the State
Guarantees. The
documents pro-
duced by Mr. Chok-
sy bears this fact.:

Government, thus (b) In 1984, the

to have been paid

UDA has subse- had immediately
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Writen submissions ofstat against objection

DEPUTY Solicitor General, Mr. A. R. C. Perera
yesterday filed his written submissions on the
preliminary objection to the jurisdiction of the
Special Presidential Commission taken by the parties
noticed in the Hilton case.

The Commission of Inquiry into Malpractices and
Irregularities in public bodies comprises Justice
Priyantha Perera (Chairman), Justice Hector S. Yapa
and Justice Ninian Jayasuriya.

Mr. Perera submitted that the current issue was
whether the preliminary objections raised in regard to
the question of jurisdiction had to be decided in
limine or at the end of the whole inquiry.

This matter, where the present inquiry is concerned
can be distinguished from the provisions of law as
illustrated in the submissions of Ramalingam Pask-
aralingam, namely the Section 314 and Section 315 (2)
of the Code of Criminal Procedure Act, ar.d Section
39 of the Judicature Act. All these provisions refer to
situations where there is a patent lack of jurisdiction, a
matter that can be treated as a pure question of law.

He submitted that Section 147 of the Civil
Procedure Code has undergone judicial interpreta-
tion and the “cursus curiae” in that regard is when
there are issues of mixed fact and law, then such issues
cannot be taken up separate from the rest.

After citing certain judgements Mr. Perera submit-
ted that the particular objections to jurisdiction
revolve around the fact whether the Hotel Developers
(Private) Limited is a “public body” within the
meaning of the Special Presidential Commission of
Inquiry Law. This can only be decided by reference to

a barrage of facts and cannot be done merely as a
matter of law.

Therefore, it was respectfully submitted that the
question of jurisdiction cannot be decided as it is so
intrinsically interwoven with a mass of facts, as
evidence would reveal.

These facts in turn would answer several issues
arising on the allegations levelled against the respon-
dents. Therefore it is needless to emphasise that if the
matter of jurisdiction “which is a question of mixed
fact and law” is decided first; and it so happens that
the decision is to continue with the inquiry on the
allegations, then the very same evidence has to be
reconsidered in dociding the issues on allegations
against the respondents; thus, making the preliminary
decision a futile exercise.

The case was fixed for oral submissions on April 4.
The Commission resumes sittings on April 1.

Mr. Douglas Premaratne, PC with Mr. A. R. C.
Perera, Deputy Solicitor General assisted the Com-
mission. :

Mr. D. S. Wijesinghe, PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by
Sivananthan Associates appeared for Mr. Cornel
Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Senarath - Nandadeva instructed by Mr. M. D. de
Silva appeared for Mr. F. G. N. Mendis.

Mr. Ranjit Abeysuriya, PC with Mr. Neil Dias and
Miss. Priyadharshanee Dias instructed by Mr. N.
Sambandan appeared for Mr. R. Paskaralingam.
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B e A AT Hilton case
Commission reserves order for May 6

By V. K. Wijeratne

The Special Presi-
dential Commission of
inquiry probing alleged
malpractices in certain
government bodies yes-
terday (4) reserved their
order for May 6 on the
preliminary  objection
raised in regard to the
question of jurisdiction
in the matter of the
inquiry pertaining to the
Hilton project.

They did so after
listening to oral submis-
sions by Ranjit
Abeysuriya PC counsel
forR. Paskaralingam, D.
S. Wijesinghe, PC,
Counsel for Cornel
Perera and A. R. C.
Perera DSG.

Counsel for F. G. N.

Mendis had earlier indi-
cated that no oral sub-
missions would be made
by him. K. N. Choksy PC
was not present.
Commission chaired
by Justice P. R. P.
Perera also consists of
Justices H. S. Yapa and

F.N.D.Jayasuriya. They
resumed sittings at the
BMICH in Colombo.
Ranijit Abesuriya said
that the commission is
sitting by virtue of a
warrant issued by the
President. "If not for this
warrant the commission
would not be sitting
here," he said. Counsel
pointed out that the war-
rant is ultra vires the
SPC inquiry actin so far
as it relates to Hotel

Developers (Lanka)Ltd.,
asitis not a public body.
He pointed out that a
public body according to
the definition had to be
either vested in govern-
ment or wholly or mainly
owned by government.
“Therefore there is a
legal disability for your
court to go into this," he
argued.

Justice Jayasuriya
questioned counsel
whether the jurisdiction
matter was one that per-
tains to both matters of
fact and law to which he
answered that it was
mixed with fact and law.

The chairman in-
quired as to why this
matter was not raised
much earlier or at the
very outset.

Counsel explained
that he had to do so only
after his client was is-
sued a show cause no-
tice and remained the
old adage "never trou-
ble, trouble, till trouble,
troubles you."

D. S. Wijesinghe PC
cited various ways in
which jurisdiction issues
could arise. "Hotel De-
velopers Lanka Ltd. not
being a public body as
envisaged by SPC in-
quiry law, it is not ame-
nable to the judicial defi-
nition of a public body,"
the counsel argued.

He pointed out that
according to the defini-
tion of a public body, it
had to be vested in
government or wholly or
mainly owned by gov-

In regard to the mat-
ter of fact and law Mr.
Wijesinghe argued that
in any matter of law
there has to be a factual
content. He said there
was no question of pure
law.

The issue of jurisdic-
tion and the charges
levelled are totally dis-
tinct and separate, the
counsel pointed out. He
said that they are not
interwoven.

Citing case law he
argued that the commis-
sion is under an obliga-
tion to decide whether
HDL is a public body or
not.

DSGA.R.C. Perera
said that evidence so far
recorded has not bean
cross-examinedand that

those cannot therefore
be accepted as facts.

He also cited case
law to prove that when
issues pertaining to both
factandlaw are involved
the main inquiry cannot
be separated from the
matter of jurisdiction.

The commission re-
served their order for
May 6.

Commission was as-
sisted by Godirey
Gunasekara SSP and
Assistant Secretary S.
K. P.Bambarande. It will
resume on April 8.

ernment.
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Order reserved on whether jurisdiction
question should be taken up first

By M. J. M. Zarook and Madhubhashinee
Dayabandara

THE Special Presidential Commission sitting at the
BMICH yesterday reserved its order for May 6 on the
question whether the preliminary objection to juris-
diction in the Hilton Hotel matter should be taken up
In Li Limine.

The Commission of Inquiry into Malpractices and

SPC on malpractices
in public bodies

Irregularities in public bodies comprises Justice
Priyantha Perera (Chairman), Justice Hector S. Yapa
and Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Chairman and
Managing Director of Hotel Developers (Lanka) Ltd,
the owning company of the Hilton Hotel and former
directors Mr. K. N. Choksy, Mr. F. G. N. Mendis and
Mr. Ramalingam Paskaralingam, former Secretary to
the Treasury have been asked to show caude why they
should not be found guilty of misuse or abuse of
power or corruption or commission of fraudulent acts

in connection with the construction of the Hilton
Hotel.

Mr. D. S. Wijesinghe, PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by
Sivananthan Associates appeared for Mr. Cornel
Perera. ’

Mr. Ranjit Abeysuriya, PC with Mr. Neil Dias and
Miss Priyadharshanee Dias instructed by Mr. N.
Sambandan appeared for Mr. Paskaralingam who
was absent.

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Senarath Nandadeva instructed by Mr. M. D. de Silva
appeared for Mr. F. G. N. Mendis.

Mr. Choksy had declined to participate in the
proceedings.

Mr. A. R. C. Perera, DSG assisted the Commission.

After Mr. Ranjit Abeysuriya appearing for Mr.
Paskaralingam and Mr. D. S. Wijesinghe on behalf of
Mr. Cornel Perera made oral submissions. Mr. A. R.
C. Perera, DSG replied stating inter alia that as the
preliminary objection to jurisdiction involved ques-
tions of mixed facts and law it would be irregular to
take up the matter In Limine.

The Commission reserved its order for May 6.



(By M. J. M. Zarook and
Madubbaskiise Davaband

AN application by the parties noticed in the Hilton
Hotel building inquiry that the preliminary objection to
jurisdiction be taken up in limine (at the outset) was
refused and rejected by the Special Presidential Com-
mission sitting at the BMICH in its unanimous order
yesterday.

The Commission of Inquiry into Malpractices and
Irregularities in public bodies comprises Justice Priyan-
tha Perera (Chairman), Justice Hector S. Yapa and
Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Chairman and
Managing Director of Hotel Developers (Lanka) Ltd, the
owning company of the Hilton Hotel and former
directors, Mr. K. N. Choksy, Mr. F. G. N. Mendis and
Mr. R. Paskarali former S y to the Treasury
(absent) have been required to show cause why they
should not be found guilty of misuse or abuse of power
or corruption or commission of fraudulent acts in
connection with the construction of the Hilton Hotel
building.

Mr. D. S. Wijesinghe, PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by Sivan-
anthan Associdtes appeared for Mr. Cornel Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Senerath Nandadeva instructed by Mr. M. D. de Silva
appeared for Mr. F. G. N. Mendis. :

Mr. Ranjit Abeysuriya, PC with Mr. Neil Dias an
Miss Priyadharshanee Dias instructed by Mr. N. Sam-
bandan appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to
participate in the proceedings. .

Mr. A, R. C. Perera, Deputy Solicitor General assisted
the Commission.

Mr. Godfrey Gunasekera, SSP is also assisting the
Commission.

The Commission in its order stated:

“Learned Counsel who appeared for the four respon-
dents jointly moved that the issue raised relating to the
Jurisdiction of this commission to inquire into the
particular matter specified as Item 2 in the schedule to
the WARRANT be tried as a preliminary question and
in limine before the other issues relating to allegations,
arising on’this particular inquiry are tried. This issue
substantially takes the following form -

(A) Having particular regard to the terms of reference
set forth in the WARRANT which restrict the commis-
sion’s powers (o the investigation of the affairs of public
bodies - is Hotel Developers (Lanka) Limited, a public
body within the meaning of the Special Presidential
Commission of Inquiry Law No. 7 of 1978 as amended?

(B) If issue (A) is answered in the negative, does this
Special Presidential Commission have jurisdiction,
authority or power to investigate and inquire into, the
affairs of Hotel Developers (Lanka) Ltd., matters relat-
ing to the Hilton Hotel project (which is owned by Hotel
Developers (Lanka) Ltd.) and the acts of commission
und omission by government und public bodies in
connection therewith?

Learned Counsel, the Solicitor General and Mr. K. N.
Choksy, PC have tendered written submissions to the
Commission on this question in advance. At the hearing
of oral submission, all counsels appearing for three
respondents conceded that the issue is a mixed ISSUE of
FACT and LAW. In fact, Mr. Choksy in his written
submissions dated 30.1.1996 has very correctly urged
that for the determination of the issue: whether or not
the owning Company of the said Hotel is vested in the
government or wholly or mainly owned by or on behalf
of the government, “the provisions of the Investment
Agreement, the Share Transfer Agreement, the contents
of the connected and relevant documents and the
subsequent negotiations between the ‘government, the
lenders and Cornel and Company™ are decisive, highly
pertinentand relevant. Having heard all learned Counsel
at the stage of oral submissions, it was evident and
manifest that the parties were at variance and deeply
steeped in controversy over the uforesaid negotiations
and the conteuts of the connected and related documen-
tary evidence.
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In limine jurisdiction in Hilton Hotel building inquiry

Commission refuses and rejects in unanimous order

Fact and Law

In these attendant ci s we i y
hold that this issue isa MIXED ISSUE OF FACT AND
LAW.

If the issue is one of mixed Fact and Law, the Civil
Courts have consistently laid it down, that such an issue
must not be tried in limine as a preliminary issue, but be
postponed to the end of the inquiry or trial and tried
together with all the other issues which arise at the
inquiry oF trial.

Recently Justice Jameel in Storer vs. American Ex-
presscited with approval the legal principle laid down by
Justice Waiter Pereira (in 4 B.N.C.6) and ruled that if an
issue involves a question of FACT AND LAW, such an
issue cannot be taken up separate from the rest and that
itis irregular to proceed with the trial piece-meal. The
learned Judge referred to the decision reported in 3NLR
166 wherin it was emphasised that there should be ONE
Judgement in 4 case and that our Courts have followed
that rule and that unless the question is a PURE ISSUE
OF LAW, it is irregular 1o proceed with the trial
piecemeul - the accepted principle being that no issue
involving fact and law is ever taken up as preliminary
issue. Still more recently Justice Mark Fernando dealing
with an issue relating (o jurisdiction succinctly remarked
in the case of Blue Diamonds vs. A. B. N. Amro Bank
1993 “the provisions of Section 147 of the Civil
Procedure Code do not permit an issue of jurisdiction to
be tried as a preliminary issue UNLESS two conditions
are satisfied -

(A)TUmust be an ISSUE OF LAW (NOT OF FACT
OR MIXED FACT AND LAW).

(B) Of such a nature that the entire case may be
disposed of on that issue only”™.

Mr. DS. Wijesinghe, learned President's Counsel
submits that this Commission should determine the
question now before it without recourse to the provisions
of Section 147 of the Civil Procedure Code and the
decisions pronounced by eminent Judges of the Supreme
Court on a consideration of the principles applicable to
the traditional Civil actions. On the contrary he ad-
vocates that the Commission should be guided in this
matter by principles of public law and administrative
law. Mr. Wijesinghe again di from his colleague at
the bar Mr. Ranjit Abeysuriya, PC and submits that this
Commission should not take into consideration the
principles of Criminal Procedure and the analogy of the
law relating to a ples of Autrefois Acquit and Autrefois
Convict. Mr. Abeysuriya, has referred us to the prov-
isions of Sections 314 and 315 of the Criminal Procedure
Code and has argued that when a plea of Autrefois
Acquit and Autrefois Convict is tendered in a criminal
trial, the issue raised by such pleas are required by
positive law to be tried and disposed off in limine, before
the other issues raised by other pleas are tried out and
consequently the plea of lack of jurisdiction raised at this
inquiry ought to be taken up in limine and tried as a
preliminary issue before proceeding to further inquiry
on the other issues.

We hold there is no analogy between the plea of
Autrefois Acquit referred to by learned counsel and the
mixed issue of Law and fact raised at this particular
inquiry in regard to jurisdiction. No issue of law can arise
for consideration bereft of a factual foundation or
setting.

Even if we are disposed to hold that the provisions of
Section 147 of the Civil Procedure Code are not directly
applicable to the determination of the question before
this Commission, let us inquire and investigate into the
rationake and principle which under pins the legal
proposition that an issue of law which would go to the
root of the action and firially dispose off the controversy
and dispute, ought 1o be tried in limine and that an issue
of mixed law and fact, ought never to be tried in limine
but ought to be postponed to be tried with the other
issues in the Case, excluding from our ideration the

Hypothetical situation

Let us ider a hyp to highligh
this principle and its rationale. Issues of mixed fact and
law surface at an inquiry; the determination of which
alone may finally dispose of the inquiry. An application
is fervently pressed to try these mixed issues in limine.
The deciding authority accedes to the request and has
decided to try the mixed issue as a preliminary issue.
Evidence is led at this first inquiry on the factual aspects
of the issue and deciding authority adjudicates and rules
the factual position to be *X" and consequently answers
the preliminary issue relating to jurisdiction in the
affirmative. Thereafter the second inquiry into the

ining issues is ed. At this second inquiry
oral and documentary evidence is again led and the
additional documents which are marked become pertin-
ent and relevant to the said mixed preliminary issue
already determined. New facts elicited at the second
inquiry now induce and compel the deciding authority
to adjudicate that the factual position is ‘Y" and
therefore answer the said preliminary issue relating to
jurisdiction in the negative. But the deciding authority is
functus officio and has no jurisdiction to answer the
same issue (wice over in the sume proceedings. The
deciding authority is now quite conscious and aware that
he has erred in answering the preliminary issue in the
affirmative but he is powerless to correct the mistake; he
relents, repents and is grievously embarrassed but he is
functus and has no jurisdiction to answer that same issue
again in the same proceedings. It is to avert such a
disastrous, embarrassing and pitiful situations that it is
repeatedly stressed where the issue involved is one of fact
and law that it is highly irregular, irrational and im-
prudent to proceed with the inquiry piecemeal, but that
there should be one Order or Judgement in the Case
determining all the issues together and at the same time.
If such a procedure is adopted, the af id pitfalls
arising from pre- judging will never be encountered.
However if the preliminary issue is one of Law only
which goes to the root of the action, the preliminary
determination of that issue in limine will never produce
such perilous and embarrassing situation by reason of
indulging in a process of prejudgment of that particular
issue. Justice H.N.G. Fernando in Edrick de Silva vs.
Chandradasa 70 NLR in delivering the judgement in an
election Petition (not a traditional civil action or cause of
action), ¢ d on the i behind the
aforesaid proposition and observed “the law permits an
issue of law to be disposed as a preliminary issue, but it
does not permit the same issue to be decided more than
once .

Latiaal dd

Unnecessary expense

There is another consideration which impels us to
arrive at the aforesaid determination. In a situation
calling for the determination of mixed issues of Law and
Fact which properly arise in a case, the intermediate
determination and disposal of some of these issues may
inevitably lead o y delay and to the
litigants. Justice Gratiaen in Soothiretnam vs. Annamah
50 CLW 35 sounded a warning to trial judges in this
connection.

N te
Céynor Inquiry

We now advert to a determination and decision
P ced by three Sup Court Judges - Justice
Collin Thome, Justice Parinda Ranasinghe and Justice
H. D. Tambiah who together constituted another
Special Presidential Commission - in an inquiry into a
non-traditional civil action or cause of action relating to
allegations against Anura Rajasiri Weeraratne in the
Ceynor Development Foundation Inquiry, to which
Order and determination, we specifically drew the direct.
attention of learned counsel at the commencement of
oral submissions on this issue of jurisdiction. However,
we regret to record that the Commission did not receive
any assi from counsel in regard to this decision and

express provisions of Section 147 of the Civil Procedure
Code.

determination. This Special Presidential Commission
constituted of three Supreme Court Judges ruled on the
identical issue now raised before us.



It is manifest that this Special Presidential Commis-
sion in the course of its inquiry into an allegation, which
certainly was not a traditional civil action’or cause of
action, founded its determination on the issue of juris-
diction raised in limine on the provisions of Section 147
of the Civil Procedure Code ard the rationale and
guiding principle underlying the said legal proposition
enshrined in the aforesaid statutory provision and
therefore the aforesaid contentions advanced by Mr. D.
S. Wijesinghe, PC to us 1o overlook these provisions is
erroneous, unsustainable and untenable. The rationale
and principle which underpins the aforesaid legal
proposition is therefore of general application and is
equally relevant for the determination of jurisdictional
issues and finds support in consideration of convenience,
prudence, wisdom and expedition.

Single order

In conclusion we unanimously hold that the aforesaid
mixed issue of FACT and LAW urising for determina-
tion upon this inquiry, should be tried with all the other
relevant issues and determined in a single order.

Learned Deputy Solicitor General had submitted that
the aforesaid mixed issues of FACT and LAW involves
the consideration of and an adjudication on a *barrage
of facts™ which are interwoven and inextricably mixed
up with facts relating to the allegations. On the contrary
learned Counsel for the respondents argued that the facts
relating to the two distinct issues are not interwoven and
not inextricably mixed up and therefore could be severed
and separated with facility. We would at this stage make
the limited prima facie observation that some of the
numerous Minute Sheets produced from official files,
the memoranda submitted to the Board of Directors of
HDL Ltd. and the Board Decisions contain material
which are relevant for the determination of the mixed
jurisdictional issue and of some of the allegations
preferred against the respondent at this inquiry. We
would refer to one such document in particular - The
Minute Sheets produced from the Ministry of Finance
maintained file - marked P. 70A and P. 70B.

In P. 70 an Assistant Secretary of the Ministry of
Finance and a Director of Economic Affairs has referred
to the District Court judgment refusing to set aside the
carlier interim injunction issued by the District Court
which prohibited the payment of any further monies tc
the Japanese Consortium of Contractors and to the fact
that the Japanese contractors are appealing against the
decision of the District Judge. She has expressed in it her
view that it is reasonable to support that appeal if the
Attorney General considers it proper to do so. In it, she
refers to the methods of helping the Japanese Contrac-
tors and also recommends the strengthening of the
position of the Government of Sri Lanka by expediting
the signing of the amended Investment and Share
Transfer Agi possibly increasing the Govern-
ment owned shares to 657, in H.D.L. Limited and

providing for the appointment of more Government
nominees on the Directorate. On this same Minute Sheet
appears 4 minute inserted by Mr. Paskaralingam, the
Secretary to the Treasury (o the following effect -
“Please discuss with Mr. Choksy and map out our
strategy. The U.D.A. Director tells me that the building
is in accordance with the Plan. The U.D.A. had issued a
Certificate of Conformity. This must be settled please™.
Thus the Minute of the Assistant Secretary refers to the
strengthening of the position of the Government in
H.D.L. Lud. and expediting of the signing of the
aforesaid A ded Agi which passages are
clearly and demonstrably relevant to the determination
of the mixed jurisdictional issue whereas the passages
relating te helping the Japanese Contractors making owt
additional payments in defiance of the interim injunc-
tion issued by the District Court and to the discussion
with Mr. Choksy and the mapping out of the strategy are
highly relevant to the determination of the allegations or
charges preferred against the respondents. To this extent,
it appears. that the facts relating to the mixed Jjurisdic-
tional issue is interwoven and mixed up with the facts
relating to the aforesaid allegations preferred against the
respondents.

In the circumstances we direct that the mixed-issue
relating to the jurisdictional question raised at this
inquiry should and ‘ought to be tried (not in limine), but
together with all the other relevant issues and be decided
and determined in a single order and not piecemeal.
Hence the application preferred on behalf of the respon-
dents for the mixed jurisdictional issue to be determined
in limine is hereby refused and rejected™.

The Commission put off the inquiry for May 16 on
which date Mr. Nihal Sri Ameresekera, Chartered
Accountant was noticed to be present and be available
for cross ination b; |

y
Another Inquiry

Mr. S. Newton Wijepala, former Chief Government
Valuer gave evidence under cross-examination by Mr.
Tilak Marapana PC, senior counsel for Mr. Wijepala
Mendis when the next inquiry was taken up.

In this matter Mr. Wijayapala Mendis former minister
of Textiles Industries hus been asked to show cause why
he should not be found quality of misuse or abuse of
power in respect of a transaction involving his land at
Anuradhapura, Panikkamkulam.

It was stated that he had exchanged 76 acres of his land
with 76 acres of land of Mawatta division of Sirin-
gapatha estate managed on the National Livestock
Development Board (NLDB), with the intention of
causing wrongful gain to himself and to his daughter
Manori Mendis and or wrongful loss to the Lanka
Reform Commission, the NLDB and or the government
of Sri Lanka.

Mr. Tilak Marapana PC with

Mr. Dulinda

Weerasuriya and Mr. Lalin de Silva appeared for Mr.

Wijayapala Mendis.

Mr. Douglas Premaratne PC assisted the commission.

Mr. Godfray Gunasekera SSP, Chief Investigating
Officer is also assisting the commission.

Mr. S. Newton Wijepala, former Chief Government
Valuer, cross- examined by Mr. Tilak Marapana, PC
said that on an order of the commission he valued land in
question situated at Mawatta. He visited the property for
the valuing purpose on August 6, 1995. He was accom-
panied by an Assistant Valuer.

By the time he visited the place his team of officers
had prepared a full report so that he did not have any
difficulty in identifying the portion of land. Witness did
not enter the land but spent two or three hours in the
vicinity. He said that his officers had inspected the land
before he did.

The purpose of his visit was to form an opinion about
the land for the purpose of valuation.

Witness was referred to a valuation report. The
average net profit of Siringapatha estate in 1976 was Rs.
530.324. The acreage was 1348 of which 1293 acres were
coconut. Assuming that the total income was from
coconut only it gave an annual income of Rs. 410 per
acre.

The report gave an agricultural value of Rs. 3948 per
acre.

An acre yielded 3657 nuts per year. The profit per nut
was 11 cents. On this basis the value per acre was given at
Rs. 3000.

The entire estate had been valued in 1976 at Rs.
3.915,000. K

Witness was referred to the valuation report prepared
by the Land Reform Commission (LRC) for handing
over to Mr. Wijayapala Mendis. The valuer had ob-
served that the trees were old and the estate was poorly
maintained. It yielded about 2000 nuts per acre while
good coconut land yielded 15,000 nuts.

Chairman: Do you agree with these observations? -
No. I do not. The rate adapted per acre was too low.

Witness said that good coconut land would yicld
35,000 nuts per year, per acre. Neglected land would
yield 15,000 nuts.

Witness was referred to a Central Bank report which
he had used for his valuation. He had taken the price of a
coconut as Rs. 1.60 in 1982 while under the copri
production the wholesale price of & nut was stated as 65
cents. Witness said that he may have been wrong.

The matter will be taken up on May 21. The commis-
sion resumes sittings today.
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Commission allows settlement with Japanese
firms on rescheduled payments

(By Madhubhashinee Dayabandara
and Manjula Fernando)

THE Special Presidential Commission sitting at the
BMICH yesterday allowed an application by the state to
settle the civil dispute with the Japanese firms, Mitsui and
Company Ltd and Taisei Corporation over the construction
of the Hilton Hotel project without prejudice to the ongoing
proceedings before the Commission.

The Commission of Inquiry into malpractices and
irregularities in public bodies comprises Justice Priyantha
Perera (Chairman), Justice Hector S. Yapa and Justice
Ninian Jayasuriya. ’

The Commission«in its order stated:

Deputy Solicitor-General A. R. C. Perera has filed a

motion dated 9.5.96 together with a copy of Agreement .

dated 28.6.95 entered into between the

Secretary, Ministry of Finance,

Mitsui & Co.Ltd., Japan,

Taisei Corporation, Japan, and

Hotel Developers (Lanka) Lid.,

and has sought a ruling from the Special Presidential
Commission on the question whether this Commission
would have any objection to the settlement of a civil dispute
between the said parties by making payments to the
Japanese parties in accordance with the Agreement.

By the said Agreement, the amounts due on the loan
Agreements entered into by the Mitsui & Co. Ltd., and
Taisei Corporation with Hotel Developers (Lanka) Ltd.,
guaranteed by the government of Sri Lanka and the
amounts due on the construction agreement and the fur-
niture & fittings and equipment agreement entered into by
the aforesaid parties have been adjusted and rescheduled for
payment.

We have given our very careful consideration to this
application, having particular regard to the specific matters
that have been referred to this Commission by her ex-
cellency the President by warrant dated February 1996.

According to the schedule to the warrant, the specific
matter that has been referred (o this Commission relating to
Hotel Developers (Lanka) Ltd., is as follows:

“Matters relating to the Hilton Project and acts of
commission and omission by the government and public
bodies in connection therewith™.

The Japanese firms namely, Mitsui & Co. Ltd., and Taisei
Corporation are not parties noticed by this Commission to
show cause and are, therefore, not “parties” to the inquiry
relating to this matter presently pending before this Com-
mission.

Having given our careful consideration (o the contents of
the Agreement, we are unanimously of the opinion that the
settlement of this matter by making payments to Mitsui &
Co. Ltd., and Taisei Corporation in the manner set out in the
Agreement, would in no way prejudice the proceedings
pending before this Commission relating to the Hilton Hotel
project - i.e. Inquiry No. 1,95 and this settlement would in
no way debar this Commission from inquiring into the
matters set forth in the warrant.

In our view, no Court or Commission ought tostand in the
way of parties who are desirous of settling their disputes by
entering into a settlement.

It is apposite in this context to refer to the Dicta of Lord
Mansfield who remarked that all men ought to be permitted
to settle their disputes and differences and buy their peace
without prejudice to them should the offer not succeed.

We, therefore, see no objection to this course of action
being adopted by the parties to this Agreement.

Next, the inquiry into the matter of show cause notice on
Mr. Ackiel Mohamed, former secretary to the Ministry of
Power and Energy was taken up.

SPC on malpractices

in public bodies

Mr. Mohamed has been required to show cause why he
should not be found guilty of misuse or abuse of power for
certain acts of omission and or commission as Chairman of
the divestiture committee set up for the peoplisation of the

. Nylon 6 plant owned by the Ceylon Petroleum Corporation.

It was stated that the impugned acts resulted in 90 per cent
of shares of Lanka Synthetic Fibre Company Ltd being sold
to Tongyang Nylon Company Ltd of South Korea for Rs.
230 million while the Chief Government Valuer had
recommended a floor price of Rs. 1200 million.

Mr. Wijesiri Padukkage, Assistant Director, Ministry of
Foreign Affairs examined by Mr. Ananda Wijesckera PC
was referred to a telex message from the United Nations
mission in New York to the secretary to the Ministry of
Foreign Affairs on September 16, 1991.

The message stated that Mrs. Chandra Amarasckera
reported for duty on that day to the UN mission. Mr..
Wijesekera said that the purpose of this evidence was to
show that Mrs. Amarasekera was out of the country from
September 14, 1991.

There was previous evidence indicating that Mr. Ackiel
Mohamed as the Chairman of the divestiture committee
(DC) had not summoned Mrs. Amarasekera for meetings.
Mr. Wijesekera said that after Mrs. Amarasekera left the
country she could not be called for meetings.

Additional Solicitor General, Mr. Srinath Perera pointed
out that by September 16, the DC had submitted its report

and it would be function.

Mr. Wijesekera said that no time frame had been given for
the DC, and the charges were general; formation of the
company and other tasks still remained to be finalised.

The next witness, Mr. Tissa Marasinghe, Deputy Director,
Public Enterprises Department of the Treasury produced
the report of the capital restructuring committee on Ceylon
Petroleum Corporation (CPC) dated June 27, 1986.

The next witness Mr. Kodippuliarachchige Herbert Stan-
ley Perera, former Assistant Director (Progress) Ministry of
Power and Energy examined by Mr. Wijesekera said that
letters addressed to the Secretary would be taken out by the
chief clerk, sent to the head of branch and then to the staff
officer concerned.



If a letter was addressed by name to Mr. Mohamed it
would not be opened by the chief clerk but would be sent in
to Mr. Mohamed directly.

Witness was referred to several documents and identified
writing of then Senior Assistant Secretary, Mr. D. C. T.
Jansz and Mr. Mohamed.

Cross-examined by the ASG witness said that he was not
in a position to say what procedure was adopted in respect of
correspondence relating to the DC.

Referred to a minute by Mr. Jansz which put up a certain
draft for Mr. Mohamed's approval witness said that he
could not say who had prepared the draft.

Re-examined by Mr. Wijesekera witness said that if he
prepared a draft and put it up for the approval of his
superior he would be responsible for it as he had drafted it.

To a question by the Chairman, the witness said that if the
secretary had submitted the draft to him and he looked

through it and sent it back to the Secretary he would have
marked ‘resubmit’.

Cross-examined again by the ASG witness said that if the
superior had dictated a letter to a senior officer and got it
typed, then the superior would be responsible for it. But
then the officer who prepared it would not seek for the
superior’s approval.

As the document Mr. Jansz had prepdred was connected
with the DC witness said that it would have been necessary -
to get the DC approval. R

The matter will be taken up on June 14. The Commission
resumes sittings on May 13.

Mr. Ananda Wijesekera PC with Mr. Jacob Joseph, Mr.
T. Vanniasinkam, Mr. S. B. C. Halaldeen and Mr. Dham-
mika Hemapala instructed by Mr. Thusitha Guruge ap-
peared for Mr. Ackiel Mohamed. Mr. Srinath Perera, ASG
assisted the Commission.
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Evidence re-led in Hilton Hotel building inquiry

By Rodney Martinesz and Manjula Fernando

THE evidence given by Mr. Nihal Sri Ameresekere
in the Hilton Hotel building inquiry was re-led before
the Special Presidential Commission of Inquiry into
malpractices and corruption in public bodies when
sittings were resumed yesterday.

Mr. Ameresekere was due to be cross-examined by
Mr. D. S. Wijesinghe, senior counsel for Mr. Cornel
Perera but when the inquiry was resumed yesterday,
Mr. Wijesinghe sdid he would prefer to hear the
evidence in chief to get what he described ‘a feel of the
evidence’ given already.

Mr. Neil Dias, deputising for Mr. Ranjit
Abeysuriya, senior counsel for Mr. R. Paskaralingam
said he was endorsing the request by Mr. Wijesinghe.

The Commission allowed this request. The Chair-
man said that evidence of all the witnesses will have to
be led. Mr. Nihal Sri Ameresekere, Chartered Ac-
countant was examined by Deputy Solicitor- General
C. R. de Silva.

The Commission of Inquiry into Malpractices and
Irregularities in public bodies comprises Justice
Priyantha Perera (Chairman), Justice Hector S. Yapa
and Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Chairman and
Managing Director of Hotel Developers (Lanka) Ltd.,
the owning company of the Hilton Hotel and former
directors, Mr. K. N. Choksy, Mr. F. N. G. Mendis
and Mr. R. Paskaralingam former Secretary to the
Treasury (absent) have been required to show cause
why they should not be found guilty of misuse or
abuse of power or corruption or commission of
fraudulent acts in connection with the construction of
the Hilton Hotel building.

Mr. D. S. Wijesinghe, PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by
Sivanandan Associates appeared for Mr. Cornel
Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Senerath Nandadeva instructed by Mr. M. D. de Silva
appeared for Mr. F. G. N. Mendis.

Mr. Ranil Abeysuriya, PC with Mr. Neil Dias and
Miss Priyadharshanee Dias instructed by Mr. N.
Sambandan appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to
participate in the proceedings.

Mr. A. R. C. Perera, Deputy Solicitor-General
assisted the Commission.

Mr. Godfrey Gunasekera, SSP is also assisting the
Commission.

Mr. Ameresekere said he was one of the original
directors of National Hotel Developers. He was a
management consultant.

Hotel Developers Lanka Ltd. was inaugurated on
March 1983. Originally this company was incor-
porated as Japan Lanka Ltd. and later changed as
Hotel Lanka Developers Ltd.

There were two government directors in the Board
of LMD. They were S. Rajalingam and M. T. L.
Fernando. The latter was nominated by the govern-
ment. They were appointed in respect of the shares
held by the government.

Chairman: How many shares were held by the
government? - 51 per cent.

Presently government owns 64 per cent of the
shares. After December 1990 the government in-
creased its number of directors to six out of 11. Mr.
Rajalingam left and was succeeded by Mr. Randen-
iya.



Mr. M. T. L. Fernando resigned. Mr. Shan-
mugalingam replaced Mr. Rajalingan.

DSG: Whosucceeded Mr. M. T. L. Fernando was it
Mr. Peter Perera? - I cannot recollect. I will have to
check and tell you.

Later in reply to a question by the chairman witness
said it was Mr. Perera who succeeded Mr. Fernando.

Further examined by the Deputy Solicitor-General

witness said the land originally belonged to the Urban

Development Authority. It was leased out to Cornel
and Company.

Mr. Amerasekera said that the purpose in increas-
ing the government shares in the company was to
enable the government to guarantee foreign loans.
After the loans were pajd back and the guarantee
became extinct, the shares were to be re-transferred.
The government continued to own those shares even
today confirmed at a meeting of the shareholders of
the company in 1990.

DSG: Do you have any documents to support that?
- Yes.

Justice Jayasuriya: Was the government in build-
ing this hotel interested in promoting the tourist
industry? - Yes.

Mr. Amerasekera further said that the construction
of the hotel was completed in April 1987 and around
October or November the same year he was asked to
review the cash flow of the Board at that time. He
merely compared the monthly reports given by

Hilton International for the months of July, August
and September 1987.

The report gave the number of rooms available as
387 but in the architectures review and building
report the number of available rooms was given as 452
leaving four rooms for managerial apartments.

After completely constructing the hotel the formal
opening took place in June 1987.

Further examined by the DSG witness said this
hotel project was a ‘turn-key’ project where the
constructors give an operatable hotel which is equip-
ped and furnished.

He had raised the question of discrepancy in regard
to the rooms during the Board meeting of HDL on
December 30, 1987.

Asked by the Deputy Solicitor General when this
loan was negotiated the witness said he believed it was
in 1983 at the inception of the construction.

Deputy Solicitor General: That was' the time of
violence in the country? - Yes. The July ’83 violence.

Witness said article 12 of the MOV made it
mandatory for a foreign collaborator to be present at
the Board meetings.

Q: This shows the foreigners took extra-care in
having these articles, 126, 127 & 129? - Yes. There was

no Board resolution without a foreign collaborator.

Q: This may be due to the Japanese needing to
secure their loan? - Yes. They had a veto right.

Q: The foreign collaborators were Mitsui Taise? -
Yes.

Replying to further questions by the DSG witness
said out of the 11 directors six were appointed by the
government although the shares remained the same.
Mr. Shanmugalingam was appointed in March '90.
He said Cornel Perera was one of chief promoters and
was the Chairman/Managing Director of the com-
pany from the inception.

Witness was referred to the prospectus and went on
to describe details of the contract between the Hotel
Developers Ltd and the Japanese.

Q: All these agreements pertained to the building
of the Hilton Hotel by HDL? - Yes. The prospectus
indicated the name of the company.

Q: What is the type of Hotel that was intended to be
built originally? - Page 8 of the prospectus gives out
the features. It briefly refers to 452 rooms with Tower
concept construction going up to 22 floors, with
covered car park for 400 vehicles and other features
like banqueting etc... in keeping with five star Hotel
status.

SPC on malpractices
in public bodies

Q: So by January '84 all these agreements were
signed? - Yes.

Q: To start this project profitably, was a cash flow
prepared? - Yes. It was done by Hilton International.
The cash flow projections were based on the number
of rooms. In this case they took into account 456
rooms - leaving out 6 rooms as managers apartments -
in computing the projected income.

Q: This was based on material supplied to Hilton
International? - Yes.

Q: Who supplied this information? - I don’t know.

Q: This would have been based on some project
plan? - I believe it was based on the same 1980 plan by
the Japanese architects.

Q: Whodrew this plan? - KKS Japanese architects.

Commission: There were references to a contract.
In addition there was preliminary agreement? - Yes.
The preliminary plan was drawn on 30/3/83. Later
this formed part of the investment agreement.

Q: From where was the data obtained for the plan?
- There was no other plan other than the project plan.
The data was taken from this plan.

Commission: Was it on this preliminary plan that
the contract was handed over to Mitsui and Taise. -
Yes.



One day after 31/3/83 preliminary plan Hilton
International wrote and confirmed their preliminary
forecast given in 1981 whilst showing the first year’s
average room rate to 73 US dollars from 70 dollars.

The 450 rooms were on 19 levels with each tower
consisting of 228 rooms.

Q: You said there were 22 floors of them 19 to be
rented out? - The others were public areas, like the
lobby etc.... The room areas were confined to those 19
levels. '

Commission: The rooms were located from 3rd to
the 20th and 21st floor? - Yes.

Q: Did the building of the Hotel have a fixed price?
- The construction agreement was specific as to this.
This is called a general construction contract. Witness
said it was on this basis that the component had to be
paid from time to time.

Q: Inshort this was an order of payment, not on the
work done? - Yes.

Q: In other words the construction of the building
was entirely in the hands of the Japanese who were
paid in terms of the agreement on a given date? - Yes.
In fact these were the amounts given back to Mitsui
and Taise on the loans obtained.

Q: But without checking on the work done? - No.

tion of the Hotel? - Yes. March '84.

Witness said in October '83 the architectural plan
was submitted for approval to the UDA. There was
also a letter sent to the Firebrigade by the UDA
forwarding these plans in January '94.

Witness said subsequently the UDA failed to
produce the plans. It (the UDA) subsequently sent a
letter saying they did not have a set of plans indicating
approval had been granted.

Q: Does it mean that they had it for a long time and
did not have it now?

Witness answermg DSG said the soft opening of
the Hotel was in July '87.

Q: All the queries came in later when you pointed

‘out the discrepancies in the building project and your

letters to the Board refusing to pay the Japanese? -
Yes. This was in October ‘87 no sooner the Hotel
opened.

He said he was required to review the cash flows by
the Board and he merely compared the monthly
report of Hilton International for July, August,
September '87. Even in June '87 when the Hotel was
opened profitability was based on 452 rooms.

However in the actual report I noted that all rates
given by the Japanese were based on 387 rooms.

Commission: Was there a deadline for the comple-

by Walter Nanayak-
kara

Business and Man-

.agement- Consultant
.and former member of
‘the Directorate of
Messrs Hotel Develop-
ers’ Lanka Ltd., Nihal
Srinath Amarasekera
(49) said Thursday that
the twin tower 22 floor
Hilton Hotel, "which
according to its original
architectural design
should have a minimum
of 450 revenue earning
rooms on completion
did in fact have only
387 rooms when the
hotel was formally
opened in September
1984.
» Amarasekera was
giving evidence before
the three member Spe-
cial Presidential Com-
mission probing into
alleged corruption and
malpractices in public
institutions.

The Commission
which holds its sitting in
the BMICH comprises
Justice Priyantha
Perera (Chairman) and
Appeal Court Judges.
Hector Yapa and Ninian
Jayasuriya.

Amarasekera made a
written statement to the
Commission earlier.
When he appeared be-

‘fore the commission

Thursday, Chairman
Priyantha Perera asked
counsel representing
Chairman of the Hotel
Developers whether he
would crossexamine
the witness on the
basis of the statement.

Counsel D. S. Wi-
jesinghe PC said the
statement contained a
lot of unrelated material
and that he would like if
the evidence in-chief of
Amarasekera is led
afresh before the Com-
mission, so that Wi-
jesinghe’s client Cornel

Perera too could listen
to it.

Commission: It is a
statement recorded in
the question and
answer form. In the
event of the evidence of
Amarasekera being led
afresh from the witness
box, the Deputy Solici-
tor General C. R. de
Silva will be asking the
same questions and
the witness repeating
the same evidence.
Counsel: Your honour,
Amarasekera has ten-
dered a statement. We
would like to listen to
him giving evidence
from the witness box so
that we can have a
‘feel’ of his evidence.
Commission: The law
permits the reading of
evidence.

The Commission
allowed the request of
the defence counsel to
lead the evidence of
Amarasekera afresh.

The Commission meets again at 9.30 am today.
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Commission allows defence plea
to lead Amarasekara’s evidence

Examined by Deputy
Soliciter General C. R.
de Silva Amarasekera
said that, the Hotel De-
velopers’ Co. Ltd.,
which owned the Hilton
Hotel was incorporated
in 1983. This companv
was originally called
Lanka-Japan Hotel Co.
Ltd., which also was an
incorporated company.
Lanka-Japan Hotel Co.
Ltd., was dissolved to
form the new company
he added.

He said he was one
of the original directors
of the company.

He was involved in
the complication of the
company prospectus
and memoranda and
the articles of associa-
tion of the company.

According to the
prospectus the prop-
osed Hotel Hilton
should have 450 rooms
and 22 floors.

It was to float

25,388,470 ordinary
shares but this antici-
pated share capital was
not fully subscribed.

He said that as the
hotel project was to be
undertaken with foreign
loans, foreign lenders
insisted on government
guarantees. Under the
Foreign Loans Act, the
government could give
such a guarantee only if
it holds over 51 percent
of the share capital of
an undertaking.

He said that the land
on which the Hilton
Hotel is constructed
originally belonged to



the Urban Develop-
ment Authority (UDA). It
was leased to Cornel
Perera on a 99 year
lease by the UDA.

Witness said the Cor-
nel Perera was the
Managing Director of
the Hotel Developers’
Co. Ltd., which was the
main promoter of the
project.

He said the Hotel De-
velopers’ Co. Ltd also
transferred its
25,388,464 shares to'
the government in
order to raise the per-
centage of the govern-
ment share capital in
the project. In addition
the government also
bought 40 million other
shares of the company.

Compared with the
lower quantum of
shares subscribed to
by the people the gov-
ernment’s share rose to
about 64 per cent, he
said.

He said that the gov-
ernment appointed two
Finance Ministry offi-
cials to the Board of
Directory of the Hotel
Developers Co. Ltd., as
its representatives, he
added.

Cornel Perera also
leased to the company
the land which he had

_ taken on lease from the
UDA.

Asked about the pre-
sent status of the land
witness said there was
some litigation over this
property.

He said that the value
of the shares transfer-
red by the company to
the government was
Rs. 250,897,500.

He said the hotel was
to be built on a ‘turn-
key’ basis and the main
Japanese contributors

to the loan fund were
Mitsui Co. Ltd., and
Taisei Corporation
which together contri-
buted 12300 million
yen, which was then
equivalent to Rs. 1,360
million in Sri Lankan
currency.

He said that in the
original Board of Direc-
tors of the Hotel De-
velopers’ Co. Ltd. there
were two government
representatives. In
1990 September this
number was increased
to six. Out of the 11
Directors six were gov-
ernment representa-
tives.

He said that the
transfer of 250 million
odd shares of the com-
pany to the Ministry of
Finance was subject to
the condition that the
day the company had
fully and finally dis-
charged its obligations
to the foreign donors
under the loan agree-
ments, the shares must
be passed back to the
company.

He said that the gov-
ernment guarantee co-
vered both the capital
and the interest
accruing to it. The in-
terest was 7.95 per
‘cent per annum and re-
payments were to be
made quarterly.

The negotiations' for
the loans took place
somewhere around
1983, witness said.

He said that the Mit-
sui Company Ltd., and
the Taisei Corporation
were expected to hold
five percent of the
shares of the company
each and the Japanese
partners invited by the
two companies one
percent.

But in view of the low
subscription the aggre-
gate of the sharehold-
ing of the three groups
rose to about 25 per-
cent, he added.

Two representatives
of the two Japanesae
companies were also
appointed to the Board
of Directors of the com-
pany. At least one of
them must be present
at every board meeting
and no decision could
be made by the Board
of Directors in the abs-
ence of at least one of
the Japanese repre-
sentatives. This rule too
was to be in force until
the company fully dis-
charged its obligations
to the Japanese len-
ders under the loan
agreement, he said.

Amarasekera said
that a series of agree-
ments were signed
prior to the launching of
the hotel project. They
inctuded the loan
agreement of 31/1/84
between the Hotel De-
velopers Co. Ltd., and
the two Japanese
firms. Mitsui Co. Ltd.,
and Taisei Corporation;
designing and supervi-
sion agreement of 31/1/
84 between the com-
pany and the two
Japanese firms; land

under lease agreement
of 15.2.84 between
Cornel Perera and the
Hotel Developers Co.
Ltd., agreement on
furniture, fittings and
equipment between
Mitsui and the com-
pany dated 31/1/84;
management agree-
ment between the
company and Hotel Hil-
ton International and

the guarantee agree-
ment of 14.2.84, be-

Hilton Hotel probe

tween the government
and the company.

He said that these
agreements were
signed for the con-
struction of the Hilton
Hotel.

The hotel was to
build on the twin tower
concept with 252
rooms and 22 floors
with a car park for 400
vehicles and other fea-
tures necessary for a
5-star class hotel.

Witness said the par-
ties to the investment
agreement were the
Government, Hotel De-
velopers Co. Ltd., Mit-
sui Company and
Taisei Corporation.

He said that it was
anticipated to add a 3rd
tower to the twin tower
hotel as the second
phase of development
on a future date.

Witness said the
architectural pians of
the hotel was approved
by the UDA, whose
chairman was R. Pas-
karalingam. The UDA
wrote a letter in March
1984 to the company
intimating the approval
of the plans and asking
three additional copies
of the plans for the
issue of the permit.

Witness said the plan
the company submitted
to the UDA for approval
contajned 27 pages but
the approved plan had
only 21 pages. They did
not bear the UDA’s rub-
ber stamp. The UDA
said they did not have
any other plans.

Witness said he in-

formed the company
about the discrepancy.

He said that con-
struction of the hotel
commenced in March
1984 and completed in
April 1987. It was nomi-
nally opened in July
1987.

The hotel was de-
clared fully open for
business in September
1987.

He said that the
monthly cash flow
statements sent to the
company by the
Japanese accountants
since the nominal
opening of the hotel

" calculated the returns

on the basis that the
hotel had 450 revenue
earning rooms.

But around Septem-
ber they made a mis-
take. The calculations
based on 387 rooms
rather than 450 rooms.

This discovery was
made by accident. The
company instructed
witness to check on
this. He presented a
paper- to *the board
meeting of the Hotel
Developers’ Co. Ltd.,
held on December 30,
1987. This was the start
of controversy, he said.

The Commission ear-
lier in the day decided
to recall witnesses who
made written state-
ments to give evidence
to enable the counsel
appearing for ncticed
parties, to cross-
examine them.
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Present settlement with Japanese
more beneficial to government

THE settlement of the civil dispute with the
Japanese Consortium in the Hilton Hotel issue was
initiated by the former government, and the present
government was only following that decision to settle
the matter.

However the terms of the present settlement
agreement was more beneficial to the Sri Lanka
government, Mr. Nihal Sri Ameresekere, Business
and Management Consultant said yesterday before
the Special Presidential Commission sitting at the
BMICH.

The Commission of Inquiry into malpractices and
irregularities in public bodies comprises Justice
Priyantha Perera (Chairman), Justice Hector S. Yapa
and Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Chairman and
Managing Director of Hotel Developers (Lanka) Ltd,
the owning company of the Hilton Hotel and former
directors, Mr. K. N. Choksy, Mr. F. G. N. Mendis
and Mr. R. Paskaralingam, Former Secretary to the
Treasury (absent) have been required to show cause
why they should not be found guilty of misuse or
abuse of power or corruption or commission of
fraudulent acts in connection with the construction of
the Hilton Hotel building.

Mr. D. S. Wijesinghe PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by
Sivananthan Associates appeared for Mr. Cornel
Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Senerath Nandadeva instructed by Mr. M. D. de Silva
appeared for Mr. F. G. N. Mendis.

Mr. Ranjit Abeysuriya PC with Neil Dias and Miss
Priyadharshanee Dias instructed by Mr. N. Samban-
dan appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to
participate in the proceedings.

Mr. A. R. C. Perera, Deputy Solicitor General, and
Mr. Jayantha Jayasuriya Senior State Council assisted
the Commission.

Mr. Godfrey Gunasekera, SSP is also assisting the
commission.

Mendis excused

At the outset Mr. F. G. N. Mendis made on
application supported by his Counsel, Mr. W. B. C.
Senerath Nandadeva to dispense with his presence in
Court said:

*He had no objection to evidence being led in the
inquiry in his absence. However Counsel would be
present on his behalf.

Hilton Hotel issue

The Commission allowed the application, but told
Mr. Mendis that when his presence was required he
would be modified and he should be present.

Mr. Nihal Srinath Ameresekere, Chartered Ac-
countant, Business and Management Consultant con-
tinuing his evidence was referred by Justice
Jayasuriya to the schematic design plan prepared by
the Japanese architect KKS.

In the synopsis of the layout of the hotel building
there was reference to the function rooms or commit-
tee rooms which were to be situated just below the
third floor.

Justice Jayasuriya: If anyone says those function
rooms were on the third floor it would be incorrect? -

(By M. J. M. Zarook and Manjula Fernando)

Yes. In fact these rooms are below the third floor.

The room floors were to be from the third floor to
the 20th floor and the 21st floor that would be 19
floors of rooms. In each floor of each tower. there
would be 12 room bays.

Altogether there would be 228 room bays or
modules in each tower which would amount to 456
room bays in the two towers, which were to be put up
at the start.

When the third tower which was contemplated in
the second stage was constructed, there would be 684
room bays. .

Witness said it was on the basis of the 456 room
bays that future projections of profitability of the
hotel was computed.

Cash flow reports were prepared by the Mitsui and
Taisei companies. Mr. Rajalingam who was the
Director of Economic Affairs, Treasury handed the
documents on behalf of the Finance Ministry.

In documents P7 and P7 A the number of rooms
available was stated as 456, but in P7 B the number of
rooms was reduced to 452 as saleable rooms as four
rooms had been taken over by management.

SPC on malpractices

in public bodies

DSG: Was it reduced further? — Yes. In
documents dated December 21, 1987 (P 14 and P 46)
the number of rooms were reduced to 387.

When the number of saleable rooms were 456 the
average room rate was 70 dollars. Later when the



number of rooms reduced to 452 the rate had been
increased to 73.5 dollars.

DSG: But the profitability remain the same? — Yes.
Mr. Shanmugalingam at a board meeting has confir-
med that the state guarantees were given on the basis
of the profitability.

The witness produces a minute of a meeting in
which. Mr. Shanmugalingam had stated that the
government guarantee was given on the basis of the
profitability and once the number of saleable rooms
were reduced it would materially affect the govern-
ment’s position.

Five Star

The witness was referred to a document P264
written by the Ceylon Tourist Board to Mr. Cornel
Perera dated March 15, 1983.

In that letter the Tourist Board stated that it was
giving § star approval to the Hilton Hotel on the
condition that a detailed architectural drawing was
submitted.

Justice Jayasuriya: This letter shows that the
schematic design plan of 1980 had been submitted in
1983 also? — Yes.

Justice Jayasuriya: Therefore it would not be
correct from anyone to say that the schematic plan
was discarded or abandoned in 1983? — Yes.

Witness was referred to the share certificates. In
1990 government had acquired 4 million shares
paying Rs. 40 million (one million dollars) to facilitate
the payment of a loan of 2 million dollars to the
Japanese.

In August 1990 the Secretary to the Treasury, Mr.
R. Paskaralingam had moved a resolution to remove
the nominees of Cornel and Co, Mr. Cornel Perera,
Mr. F. G. N. Mendis and witness from the Board of
HDL. In October 1990 that resolution was withdr-
awn.

DSG: Why was it withdrawn? — I think the

Finance Ministry and the Attorney General’s Depart--

ment had discussions with Cornel and Co on amend-
ments to the share transfer agreement and the
investment agreement.

Witness was referred to a memo dated September
10, 1994 from Mr. A. S. Jayawardena, Secretary to the
Finance Ministry to the Prime Minister, who was also
the Finance Minister.

Consequent to that the Secretary, Finance had
written to Mr. Cornel Pererastating that Mr. and Mrs.
Cornel Perera would be removed from the Board and
that UDA would cancel the lease of the Echelon land.

On September 21, 1994 the witness was appointed
as an adviser to the Minister of Finance. It was a one
year contract. But in relation to Hilton matters he was
still assisting the ministry.

Mr. Paskaralingam had written to Cornel and Co
several times asking that capital be put in.

Justice Jayasuriya: What happens if they failed to
put in the capital? — The ministry had written saying
they would take action.

Mr. Cornel Perera was not present at the meeting
held at the ministry premises to sign the amended
share transfer agreement.

A settlement was signed with the former govern-
ment. Mitsui and Taisei consortium and Cornel and
Company on the reschedulement of the loan.

This decision was initiated by the former govern-
ment and the present government followed on the
same lines.

Settlement beneficial

Witness said that the present settlement agreement
with the Japanese was more beneficial to the Sri
Lanka government. The confusion caused in the press
and in certain circles on the matter was because of the
increase of the value of the Yen.

Chairman: Why didn’t the government try to settle
the matter at that time? — It was I who opposed the
settlement because the promisory note was to be given
by the government and not by HDC.

Witness was referred to a letter of the Executive
Director HDL, Mr. Naka to the Urban Development
Authority about a fire which occurred in the Mitsui
Taisei Consortium construction office in the Hilton
site on October 18, 1985.

Justice Jayasuriya: If anyone were to state that
amended architectural plans became necessary be-
cause of the fire it would be erroneous? — Yes.
Because the date of the amended plan was July 15,
1985. Otherwise the amended plan also would have
got burnt in the fire.

Witness said that the Executive Director Naka had
said that all documents and drawings in the office got
burnt consequent to that their principals in Tokyo
sent them copies of the documents in October 1985.

Witness said even if the original plan had got burnt,
the owner’s copy of the original plan should have
been at the main HDL operational office.

Chairman: In whose custody should the plan have
been in the HDL office? — The Executive Director or
with the General Manager or with the Managing
Director.

Witness said there was no material forthcoming in
the form of contemporaneous correspondence bet-
ween the client, owner, the architects and the contrac-
tors on the need for amended or duplicate plans.

Justice Jayasuriya: There should be plenty of
documentary proof on this issue, but so far nothing is
forthcoming? — Yes.

Further proceedings were put off for May 20.
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Loan reschedule was on the lines
stipulated by former Govt. — Witness

by Wijitha Nakkawita
The decision made
by the present President
Chandrika Bandara-
naike Kumaratungato re-
schedule the loan given
to the management of
the Hilton Hotel was on
thelines stipulated by the
former government but
was more advantageous
to the government than
the original offer. She
made the decision in
1994 as the Prirme Minis-
ter and Minister of Fi-
nance, Nihal S.
Amarasekara told the
Presidential Commission
inquiring the malprac-
tices and corruption in
Governmentbodiesyes-
terday (17).
Amarasekara a
formeradvisertothe Min-
istry of Finance was con-
tinuing his evidence be-
fore the commission.
Evidence was led by
Deputy Solicitor General
A. R. C. Perera. The
Commission comprises
Appeal Court Judges
Hector S. Yapa, F. N. D.
Jayasuriya and (Chair-
man) Priyantha Perera.
Examined by Deputy
Solicitor General A. R.
C. Perera, the witness
said that the original ar-
chitectural plan was for
684 rooms in three tow-
ersinthe Colombo Hilton
Hotel and the govern-
ment had come in to the
project to guarantee the
loans needed for the
project initiated by Hotel
Developers Ltd. who in
collaboration with Mitsui
and Hilton Hotels Inter-
nationalhad obtained the
governmentapprovalfor
the building of the hotel.
GQ: What were the condi-

tions under which the
government decided to
guarantee the loans for
the project?

A: Profitability of the ho-
tel was the criterion.

Q: How many rooms did
the original planinclude?
A:Inthe firststage itwas
to have 456 rooms and
in the second stage it
was to have a total of
684 rooms.

Q: Later it was reduced
to 387 rooms in 19877
A: Yes and | pointed out
discrepancies in the
project plans. Govern-
ment guarantee was
given going on the profit-
ability of the project but
when the number of
rooms was reduced the
profitability was also re-
duced.

Witness said that the
intention of the govern-
mentinguaranteeingthe
loans was not meant to
pay the loans but to en-
able the company to ob-
tainloans. When the prof-
itability declined the
Japanese company
called upon the govern-
ment to pay the loans. In
September after a meet-
ing of the Board headed
by the Deputy Secretary
to the Treasury
(Shanmugalingam) R.
Paskaralingam, Secre-
tary to the Finance Min-
istry wrote to the Attor-
ney General recom-
mending the liquidation
of the loan.

At this stage the wit-
ness was shown a letter
written by the Treasury
to Cornel Perera and
Company to pay up the
shortfalls amounting to
Rs. 85 million. The letter
dated 10.8.1990 was

signed by R.
Paskaralingam.

The witness vouched
for the authenticity of the
letterand said that Cornel
and Company failed to
pay the amount within
the stipulated period of
one year. Reminders
were sent to the com-
pany and the Chairman
of the company failed to
come and sign the
amended agreement
with the Treasury. In
August 1992 a settle-
ment was agreed upon
by the parties to the con-
tract, Mitsui and Taise
Companiesof Japanand
The Treasuryand Comel
Perera and Company in
Sri Lanka.

The present govern-
ment following up the
action taken by the
former government to
reschedule the loan
giventothe Hilton project
and the course of action
is consistent with the
action taken by the pre-
vious government. Mrs.
Chandrika Bandara-
naike Kumaratunga who
was the Prime Minister
and Minister of Finance
had made a decision at
that time (1994) which
was more favourable to
the government than the
decision made by the
earlier government.

The witness said that
Cornel Pereraand Com-
pany had not paid the
rent for the Echelon
Square, the site of the

‘hotel, to the Urban De- -

velopment Authority and
that the President had
directed the officials to
findoutwhetherthelease
of the land could not be
cancelled by the UDA in

view of the fact that the
dues had not been paid.

Cross examined by
the Commission, the wit-
ness said that the origi-
nal architectural plans of
the Hilton Hotel had not
been altered duly and
thatwhen he wentto visit
the Main Hotel Project
Office, he found that the
relevant file contained a
minute to say that the
plans had to be altered
due to a fire that de-
stroyed the plans keptin
the office.
Commissioner: Thefire
had been reported on
October 18, 1985 while
the plans were altered
onJuly 15, 1985. To say
that the amendment to
the plans was necessi-
tated by the fire which
destroyed the plans at
the Hotel Construction
project is untrue?
Witness: Yes.
Commission: Amend-
mentof plananteriorand,
the fire posterior?
Witness: Yes.

The witness under
further cross examina-
tion said thatit was man-
datory to have the archi-
tectural plans atthe main
construction office of the
company and when the
witness wentthere found
a note in the file that the
plans were destroyed by
fire in 1984,

Counsel: It said the
fire was in 1984?
Witness: Yes.

Asked how he came
to know about the fire in
1985, the witness said
that he read about it in
the newspapers, but .
there had been no fire in
1984.
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Three floors of rooms were missing = Consultant

By M. J. M. Zarook and Manjula Fernando

ACCORDING to the final certificate, the Hilton
Hotel building had been completed according to con-
struction agreement, but there was a shortfall of three
floors of saleable rooms, Mr. Nihal Sri Ameresekere,
Business and Management Consultant, said yesterday
before the Special Presidential Commission sitting at the
BMICH.

The Commission of Inquiry into Malpractices and
Irregularities in public bodies comprises Justice Priyan-
tha Perera (chairman), Justice Hector S. Yapa and
Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Chairman and
Managing Director of Hotel Developers (Lanka) Ltd the
owning company of the Hilton Hotel and former
director, Mr. K. N. Choksy, Mr. F. G. N. Mendis and
Mr. R. Paskaralingam former Secretary to the Treasury
(absent) have been required to show cause why they
should not be found guilty of misuse or abuse of power
or corruption or commission of fraudulent acts in
connection with the construction of the Hilton Hotel
building.

Mr. D. S. Wijesinghe PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by Sivan-
anthan Associates appeared for Mr. Cornel Perera.

Mr. R. K. W. Goonese::ra with Mr. W. B. C.
Senerath Nandadeva instrucicd by M. D. de Silva
appeared for Mr. F. G. N. Mendis.

Mr. Ranjit Abeysuriya PC with Mr. Neil Dias and
Miss Priyadarshanee Dias instructed by Mr. N. Samban-
dan appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to
participate in the proceedings.

Mr. A.R. C. Perera Deputy Solicitor General with Mr.
Jayantha Jayasuriya, Senior State Counsel assisted the
commission.

Mr. Godfrey Gunasekera, SSP, Chief Investigating
Officer is also assisting the commission.

Mr. Nihal Srinath Ameresekere, Chartered Accoun-
tant resuming his evidence was questioned by Justice
Jayasuriya who referred him to the schematic design
plan (P4). )

Witness said when one enters the Hilton Hotel from
the main entrance one first gets into the lobby which was
the first floor. The rooms were from the third floor to the
21st floor and there was the roof top making 22 floors
ascending from the lobby floor. From the lobby floor
one descends to the mezzanine floor, the ground floor
and the basement.

Justice Jayasuriya: If a person were to say that there
were 22 floors from the lobby would it be correct? — Yes.

Justice Jayasuriya: If a person were to descend from
the lobby floor there would be three floors? — Yes.

Witness said if a person were to descend and ascend it
would be correct to say there were 25 floors.

New Plan

Examined by Mr. A. R. C. Perera, DSG, Mr.
Ameresekere was referred to his letter (P18) dated 22
July 1985 to the secretary, HDL asking that certain
documents be made available to the Board. At that time
there was no mention of the introduction of a new plan.

The commission at this stage examined the plans. P104
had eight sheets with an additional eight sheets and
another eleven sheets totalling 27 sheets. The set of
amended plans from the Municipal Assessor had 27
sheets.

Witness said after his letter, monthly reports were
tabled by the constructing consortium at the board
meetings.

On 30 April 1987 on completion of the hotel building
the keys were received by Mr. Cornel Perera who
handed them over to Hilton Hotel International Ltd.
There was a photograph of the occasion. According to
the construction agreement of 31-1-84 (P31) there were
to be 22 storeys with 452 room bays.

In that photograph only Mr. Cornel Perera and the
Executive Director were present. The other Directors
were not present. According to a Board Minute of 8.6.87
the Board of Directors had been informed of the -
handing over of the keys to Hilton International on that
day.

Witness said the final completion certificate stated
that all defects had been looked into and the building
completed according to the construction agreement.

Shortfall

According to the completed project there were saleable
rooms only in 16 floors (4th to the 19th floor). The third
floor had committee rooms and function rooms.

Chairman: There was a short fall of three floors of saleable
rooms? - Yes, My Lord.

Witness was referred to the report of the panel of
architects appointed of the Commission. At the stage Mr.
Crossette Thambiah said he would be challenging the
correctness of the architect's report.

Justice Jayasuriya: The architectural report stated the lift
grid had also been constructed as another room bay? - Yes.

Justice Jayasuriya: That means considering both towers
each floor hus 25 room bays and in 16 floors 400 room bays?
- Yes.



Ex-DST says he
has been threatened

FORMER Deputy Secretary to the Treasury Mr. K.
Shanmugalingam has complained to the Special
Presidential Commission sitting at the BMICH that
some unknown persons had come to his residence and
shouted threats at him. v

In this connection the Commission directed Chief
Inspector R. A. Upasena of the Wellawatte police who
appeared on notice to make inquiries into Mr. Shan-
mugalingam’s complaint and also ensure that proper
protection was given to him.

Chief Inspector: He has made this complaint on a
future reference basis. :

Chairman: Yes. But now that it has been brought to
our notice he must be assured that he will not be
intimidated in the future. Otherwise it will be difficult
for the Commission to get witnesses to testify before us.

Mr. Shanmugalingam who is one of the parties
noticed to show cause in the Nylon 6 plant inquiry is also
a prospective witness in the inquiries against the Cus-
toms etc.

The Commission directed Chief Inspector Upasena to
inquire into the complaint and submit a report in two
weeks time.

SPC on malpractices

in public bodies

Initially there were 456 room bays and after leaving four
room bays for the managers apartments it decreased to 452
later it deceased to 387.

Profitability

DSG: Cun you tell when this figure originally came? -
From the Hilton monthly profitability reports.

Profitability was calculated by multiplying the number of
rooms with 365 days of occupancy and the room rate.

DSG: Do you say that the number of room bays got
reduced by the reports given by the Hilton International? -
Yes. There is no other real explanation for that.

The witness had pointed out this discrepancy in Decem-
ber 1987 to the HDL board and afterwards discussed the
matter with Mr. Randeniya and Mr. M. T. L. Fernando.

The witness said that at that point he had no suspicion
about the matter he merely thought it was an error of the
computation of the profitability report.

After about 4-5 months Mr. M. T. L. Fernando had
requested that an Independent engineer be appointed to
inspect the building and to produce 4 report.

According to the schemetic plan the floor area occupied
by the 3 towers were 51,160 square meters. It covered car
park facilities for 400 vehicles.

The witness said if the schemetic plan were to be changed
the HDL must do the changes and the board of directors
must be aware of that. But the board of directors were not
aware the number of room bays had been changed to 387.

The witness being examined by Mr. Neil Dias who was
appearing for Mr. Shanmugalingam said that he objects to
Mr. Amerasekera presenting evidence taken from the
architectural report as his own. .

DSG stated that the architectural report consists of the
facts the witness had already presented before the Commis-
sion.

The witness was referred to a letter written by Mr.
Chocksy as a director of HDL stating that his view was that
an inspection on the hotel building by a independent
engineer was not necessary as on 24 and 25 of March 1988 an
inspection was carried out by an independent architect.

The board directors had unanimously agreed to that.

Chairman: After raising the question why did you agree to
that? - Mr. Choksy was a much senior and I was very junior
to him so I thought they had taken the right decision. I think
[ was timid at one time. :

On December 13, 1989 the witness had submitted a memo
stating that he couldn’t be satisfied with the completion of
the construction as they were not acceptable as payable.

The Commission resumes sittings today. This matter will
be taken up on May 23.
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‘Hotel Developers Ltd. defaulted
instailment payments’

by Wijitha Nakkawita

Hotel Developers
Ltd., the company
which entered into
agreement with the
Japanese counterpart
companies for execu-
tion of the Hilton Hotel
had defaulted payment

of instalments under-

the agreement and had
decided to mortgage
the building of the hotel
to Japanese firms even
when this course of ac-
tion was objected to by
Dr. A. C. Randeniya
and himself, Nihal S.
Amarasekara former
adviser to the Finance
Ministry told the Pres-
idential Commission
probing corruption and
malpractices in govern-
ment bodies.
Amarasekara was
being cross examined
by Deputy Solicitor
General A. R. C. Perera.
The Presidential Com-
mission comprises
Appeal Court Judges,
Priyantha Perera,
(Chairman) and Hector
S. Yapa and F. N. D.
Jayasuriya, (members).
The commission was
hearing the Hilton Hotel

project yesterday (23)
at the BMICH.

The witness said that
under the agreement
600 million Yen be-
came payable as an in-
staiment of the loan
guaranteed by the state
on March 11, 1988
while the Japanese
counterparts stipulated
that the building of the
Hilton Hotel be mort-
gaged to them in lieu of
the outstanding instal-
ments of the loan. At
that stage the witness
and Dr. Randeniya who
were members of the
board of management
of Hotel Developers
Ltd, as government
nominees of the board
had objected to the
mortgage but their
objections were not
considered by the
board.

Amarasekara also
said that despite the
objections raised by
them on grounds that it
was improper to mort-
gage the property while
there was a govern-
ment guarantee on the
repayment of the loan,
the board -of directors

had agreed to include
the mortgage clause in
the loan rescheduling
agreement with the
Japanese.

Dr. Randeniya then
wrote to R. Paskar-
alingam who had
signed the loan resche-
duling agreement on
behalf of the state in-
cluding the ‘‘obno-
xious” clause, request-
ing the latter to cancel
the clause as it was
disadvantageous to the
company which had a
government guarantee
in the repayment terms
of the loan. However
the Japanese had also
reduced the interest
rates of the loan from
7.9 percent to 6 per-

cent in the new agree-
ment and R. Paskar-
alingam after five
months wrote to Cor-
nell Perera, Chairman
of the company direct-
ing him to have the
mortgage clause de-
leted from the loan re-
payment agreement.
The Japanese thereaf-
ter agreed to delete the
clause.

Earlier in the cross
examination the wit-
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ness said that the
board of directors had
decided to make the
payment of dues after a
final inspection of the
completed building on
an opinion expressed
by K. N. Choksy that
final certificate issued
by architects was to be
accepted for the pur-
pose of the payment
without accepting the
proposal to have an in-
dependent engineer
make a physical check
of the completed build-
ing before the payment
was made.

The board including
Cornell Perera Chair-
man, had decided to
accept the final certifi-
cate by the architects
without having an inde-
pendent engineer in-
spect the building.

The witness also said
that some of the objec-
tions he had made at
the board meetings had
no: been recorded in
the “minutes of the
board meetings while
the objection raised by
Dr. Randeniya had not
been taken into by the
board of directors.
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‘Objected to hotel being mortgaged to Japanese’

By Norton Weerasinghe and Manjula Fernando

Mr. Nihal Sri Ameresekere, Business and Man-
agement Consultant told the Special Presidential Com-
mission probing malpratices and corruption in public
bodies yesterday that he and Dr. A. C. Randeni, another
director of Hotel Developers Limited objected to the
hotel being mortgaged to the Japanese when they found
it difficult to pay monies due to the Japanese.

“We took up the position that we were opposed to a
mortgage while a government guarantee was also there”
It had to be one or the other, he said.

Mr. Ameresekere was continuing his evidence at the
inquiry into the Hotel Hilton matter.

The Commission of Inquiry intc malpractices and
irregularities in public bodies comprises Justice Priyan-
tha Perera (Chairman), Justice Hector S. Yapa and
Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Chairman and
Managing Director of Hotel Developers (Lanka) Ltd, the
owning company of the Hilton Hotel and former
directors, Mr. K. N. Choksy, Mr. F. G. N. Mendis and
Mr. R. Paskaralingam, Former Secretary to the Treasury
(absent) have been required to show cause why they
should not be found guilty of misuse or abuse of power
or corruption or commission of fraudulent acts in
connection with the construction of the Hilton Hotel
building.

Mr. D. S. Wijesinghe PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by Sivan-
anthan Associates appeared for Mr. Cornel Perera.

Mr. R. K. W. Gooneskera with Mr. W. B. C. Senerath
Nandadeva instructed by Mr. M. D. de Silva appeared
for Mr. F. G. N. Mendis.

Mr. Ranjit Abeysuriya PC with Neil Dias and Miss
Priyadharshanee Dias instructed by Mr. N. Sambandan
appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to
participate in the proceedings.

Mr. A. R. C. Perera, Deputy Solicitor General, and
Mr. Jayantha Jayasuriya Senior State Counsel assisted
the Commission.

Mr. Godfrey Gunasekera, SSP is also assisting the
commission.

Mr. Amaeresekere said in answer to Justice Jayasuriya
that a luxury apartment on top of a hotel building for
human habitation is called a penthouse.

In the building of Hotel Hilton the machine room is
located on the 21st floor while the elevator was located
on the 22nd floor.

According to the scheametic design plan on one floor
in both towers there are 25 room bays. This was made by
making the elevator grid in each floor as another room

bay. Otherwise it would have been only 24 room bays.

In the report of the panel of architects appointed by
the commission has stated the scheametic plan shows the
machine room as a part of the 19th floor. In general
architectural practice the lift houses, machine roomsand
roof slabs are not counted as the total number of stories.

Justice Jayasuriya: Below the roof there are concrete
slabs and the lift rooms are housed there? Yes.

Justice Jayasuriya: The architect says it cannot be
considered a floor? Yes

Witness was also questioned at length on the elevations
of some of the floors as given in the plan.

Justice Jayasuriya remarked that the elevations on the
different floors as given in the plans would enable the -
commission to find out whether the panel of architects is
correct.

Shown P163 (Sheet No. A 19) witness said in answer to
further questions by Justice Jayasuriya that there were a
lot of entries in what was called the revision column. But
no entries are made in P104 (Sheet No.19). The descrip--
tion of the amendment is not shown. There is only one
entry on top.

Justice Jayasuriya: So there is a disparity in the two
plans? Yes.

Mr. Ameresekere said that both plans had been seen
and approved by the Urban Development Authority.
Both approvals have been given on the same day (19-4-
86).

Justice Jayasuriya: Have you got anything tosay about it.

Mr. Amerasekera: It is questionable.

Justice Jayasuriya: It is the plans on which we will have
to depend on to decide this issue to go into a lot of things.

Mr. Crossette Thambiah: At the end of this exercise we
will be as competent in architecture as we have now been in
valuation.

Justice Jayasuriya:
meticulously.

Mr. Crossette Thambiah: What is important is to do this
with an open mind without assuming there was a fraud. If
take the bits and pieces with an open mind you will see that
basically the plans'were the same with minor amendments.

Justice Jayasuriya: Who was the founder chairman of
the UDA?

Mr. Amerasekera: I believe it was Mr. Paskaralingam who
was the chairman of the UDA from 1983 to 1988. Later he
become Secretary to the Treasury., Mr.. Amerasekera
answering questions by the Deputy Solicitor-General A. R.
C. Pererasaid the final certificate had been issued on August
25 1988 after 5 months after the final inspection was carried
out March 24 and 25, 1988. Site meetings which were held
afier the site inspections were done were chaired by Mr.
Cornell Perera.

On August 8, 1988 Mr. K. N. Choksy had given an

We have to go into these



opinion as requested by the board that an inspection done by
an Independent engineer was unnecessary as March 24 and
25 1988 an inspection had already been carried out by an
independent architect.

DSG: On 12/8/1988 the board took a decision not to have
an independent inspection? - Yes.

Q: And the final certificate has been issued on August 25
1988. That was after the board decnsxon had been taken? -
Yes.

After the final certificate was signed the witness had filed
an objection in November 1989.

Chairman: Why did you wait till November, why didn’t
you act earlier? - The question of construction arose in
November when the payment of the retention money came
up.

The HDL had defaulted the payment of two instalments
of the loan including the retention payment and some part
of the construction.

The Japanese had postponed the defaulted payment until
March 11, 1990, and the board had accepted the decision as
there had not been any choice. The witness said there was no
money to pay even on March 11, 1990 unless the govern-
ment paid.

From July 31, 1989 the interest rate was reduced from
7.95% 10 6%,

Found out only after payment was demanded ...

Mr. Amerasekera said that he objected to the payment
after the final certificate in December 1989. Before that
there was an attempt to mortgage the hotel to the Japanese.

Chairman: Why did you not object to this prior to
December, 1989?

Mr.. Amerasker: It is only at this time the question of
paying the retention money came up. Up to that what had to
be paid was considered as loans under a loan agreement. It
was only in December that the question of paying arose.

The attempt to mortgage the hotel was made when it was
found that HDL was not having enough money and
defaulted in payment of two instalments of the loan and
some parts of the construction payment which was not out
of the loan grant but was to be loaned out of the public issue
money. So in July 1989, the Japanese proposed by agreement
to postpone all these default payments till March 11, 1990.

Mr. Amerasekera said that when it was proposed by the
board to mortgage the hotel, Dr. A. C. Randani and he
objected. Dr. Randeni even threatened to resign if that was
done with a government guarantee also being there.

Dr. Randdeni lodge his protest to Mr. Paskaralingam
and later the mortgage clause was removed with the two
Japanese companies, Mr. Cornel Perera, and Mr. Pask-
aralingam agreeing to remove the mortgage clause.

The inquiry will be taken upon May 27th , the commis-
sion meets today.
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Hilton not built as per original plan

By M.J.M. Zarook and Manjula Fernando

IF THE Hilton Hotel had been mortgaged to the Japanese
contractors as had been suggested the hotel would have gone
to the Japanese as the owning company was not-in a position
to redeem the loan, Mr. Nihal Sri Amerasekera, Business
and Management Consultant said before the Special
Presidential Commission sitting at the BMICH yesterday.

He, therefore was opposed to a mortgage because a state’

guarantee of the loans had already been given.

The commissioner of inquiry into malpractices and
irregularities in public bodies comprises Justice Priyantha
Perera (Chairman), Justice Hector S. Yapa, and Justice
Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Chairman and Manag-
ing Director of Hotel Developers (Lanka) Ltd. the owning
company of Hilton Hotel and former directors, Mr. K.N.
Choksy, Mr. F.G.N. Mendis, and Mr. R. Paskaralingam,
former Secretary to the Treasury (absent) have been re-
quired to show cause why they should not be found guilty of
misuse or abuse of power or corruption or commission of
fraudulent acts in connection with the construction of the
Hillon Hotel building.

Mr. D.S. Wijesinghe PC with Mr. S.C. Crossette Tham-
biah and Mr. Chula Bandara instructed by Swanathan
Associates appeared for Mr. Cornet Perera.

Mr. RK.W. Goonesekera with Mr. W.B.C. Senarath
Nandadeva, instructed by Mr. M.D. de Silva appeared for

Mr. F.G.N. Mendis.

— Nihal Sri Amerasekera

Mr. Ranjith Abeysuriya PC with Neil Dias and Miss
Priyadharshanee Dias instructed by Mr. N. Sambandan
appeared for Mr. Paskaralingam. Mr. K.N. Choksy was
absent having declined to participate in the proceedings.

-Mr. A.R.C. Perera, Deputy Solicitor General and Mr.
Jayantha Jayasuriya Senior State Council assisted the com-
mission.

Mr. Godfrey Gunasekera, SSP is also assisting the com-
mission.

Mr. Nihal Amdrdsekerd examined by Mr. A.R.C. Perera,
Deputy Solicitor General said he and Dr Randeni objected
to the mortgage clause in the draft at the July 17, 1989 board
meeting. Witness was not present at the next meeting on
August 9 and at the meeting on Sept 7, 1989, he had pointed
out that his objections had not been recorded in the minutes.
The chairman had said it was not necessary as the
agreements would be tabled in the next meeting.

At the board meeting held on November 6, 1989 Dr.
Randeni and witness had pointed out that the mortgage
clause had been included while their objections existed. Dr.
Randeni had threatened he would resign if they included a
mortgage clause when a state guarantee had already been
given.

The same day (November 6) Dr. Randeni had written to
Mr. Paskaralingam stating their objections on certain clauses

. as they were not in the interest of the government. -



The agreement on the deletion of the mortgage clause was

set up on November 20, 1989 but the deletion was effected
.on May 1990.

Mr. Ameresekera said he refused to make the payments to
the Japanese until certain documents were produced to back
up the completion certificate.

Witness said that his position was that he needed further
clarification to approve the payment of the balance money
to the architects.

Witness referred to the responsibilities and duties of the
architect according to the supplies contract.

Witness said he came to know of the substitution of the
plans on 28 February 1990 and it was confirmed on March 1.

He brought this to the notice of the Board of Directors on
March 7.

Justice Jayasuriya: Was' the Japanese representative
present when you raised this matter? — Yes, the Japanese
director Ogami. The Managing Director, Mr. Cornel Perera
was also present.

Chairman: What was the reaction of the Board to this
disclosure? - Silence, My Lord.

Justice Jayasuriya: Did Mr. Ogami say anything? — No,
My Lord.

Justice Jayasuriya: Did Mr. Cornel Perera say anything?
~ No. My Lord.

Witness said that with so many doubts in his mind when
the mortgage question came up he was definitely against it.

DSG: What do you think the consequences would have
been if the mortgage went through? — The Hotel would
have gone to the Japanese if the loans were not paid. At that
time the company was not in a position to redeem the
mortgage.

Justice Yapa: Then why did the other directors want to go
ahead with the mortgage. Were they ill advised? — I don’t
know My Lord. But the answer is related to what happened
in February and March 1990.

Chairman: Who initiated this idea of mortgage? - The
Japanese.

Chairman: Do you know why the Japanese wanted to
further secure their commitment when there was a state
guarantee? - On March 11 all the payments became due as
they were bunched together. The Japanese wrote on March
12 saying they would declare HDL defaulted and demand
payment from the government on the guarantee.

Witness was referred to a meeting between two represen-
tatives of Mitsui Taisei and Mr. Cornel Perera, Mr. K. N.
Choksy and Mr. Ogami of HDL on 26 January 1990 in
connection with the payments.

DSG: Did the board of HDL give permission to Mr.
Cornel Perera and other directors to meet the Mitsui Taisei
representatives? - They informed the Board of the meeting
later.

DSG: Was Mr. Choksy a Member of Parliament at that
time? - I think he was in 1990.

Witness said on agreement was reached to pay US dollars
two millon to the Japanese. Witness however wanted a
finality to be reached on rescheduling of the loans before
payment was made.

Justice Jayasuriya: At that time was there a District
Court injunctions preventing any payment to the Japanese?
- No. This was before the injunction.

Witness was referred to a letter of Mr. K. N. Choksy to
Mr. Ogami on the memorandum sent by witness with regard
to the completion certificate Mr. Choksy had stated that
these certificates are in accordance with the contract and
that there was no need for a further inspection of the
building.

Mr. Crossette Thambiah said this was on opinion expres-
sed by Mr. Choksy and not a certificate issued by him.

DSG: Are you defending Mr. Choksy or whom?

Mr. Crossette Thambiah: | am defending my client you
don’t have to make insinuations. .

On March 1, 1990 the Japanese sent letters demanding full
payment. On March 12, 1990 immediately after the due date
of the postponed payment (March 11, 1990) the Japanese
declared HDL a defaulter and demanded the payment from
the government on the guarantee. .

Only after the Japanese demanded payment from the
government witness found out the building was not con-
structed according to the original plan. . -

The witness said he did not know on what plan the
building has been constructed.

In March 1990 a payment of US dollars two million was
made to the Japanese. The government subscribed one
million dollars.

Mr. Choksy was elected in the annual share holders
meeting to represent the public share holders but all
directors had to be primarily responsible to the company,
the witness said answering a question raised by the commis-
sion.

To protect the government interest the secretary to the
treasury had six directors on the board, from 1990. Earlier
the government had two directors.

Witness was referred to P86 written by Secretary, Minister
of Finance dated 2 February 1990 requesting all directors of
HDL to a meeting with the Secretary on February 16.
Representatives of Mitsui Taisei were also present.

The issue of the outstanding payments to the Japanese was
raised and a committee consisting of Mr. K. Shanmugalin-
gam DST Mr. V. M. Y. Casiechetty and witness was
appointed to discuss the matter with the Japanese represen-
tatives.

Further proceedings were put off for May 30. The
Commission will resume sittings today.
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Business Consultant says he refused to certify
accounts for Hilton

(By M. J. M. Zarook and Manjula
Fernando)

MR. Nihal Sri Amerasekera, Business and Management
Consultant said yesterday before the Special Presidential
Commission sitting at the BMICH that he objected to the
accounts of the Hilton Hotel Project for the year ending
March 1990 being appeared as there were several discrepan-
cies in the project.

The Commission of Inquiry into Malpractices and:

Irregularities in public bodies comprises Justice Priyantha
Perera (Chairman), Justice Hector S. Yapa and Justice
Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Managing Director of
Hotel Developers (Lanka) Lid. the owning company of the
Hilton Hotel and former directors, Mr. K.N. Choksy, Mr. F.
G. N. Mendis and Mr. R. Paskaralingam, former Secretary
to the Treasury (absent) have been required to show cause
why they should not be found guilty of misuse or abuse of
power or corruption or commission of fraudulent acts in
connection with the construction of the Hilton Hotel
building.

Mr. D. S. Wijesinghe, PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by Sivan-
athan Associates appeared for Mr. Cornel Perera.

Mr. R. K. W. Gunasekera with Mr. W. B. C. Senarath
Nandadeva instructed by Mr. M. D. de Silva appeared for
Mr. F. G. N. Mendis.

Mr. Ranjit Abesuriya, PC with Mr. Neil Dias and Miss
Priyadharshanee Dias instructed by Mr. N, Sambandan
appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to par-
ticipate in the proceedings.

Mr. A. R. C. Perera, Deputy Solicitor General and Mr.
Jayantha Jayasuriya, Senior State Counsel assisted the
Commission.

Mr. Godfrey Guansekera, SSP is also assisting the Com-
mission, '

Mr. Nihal Amerasekera, Chartered Accountant continu-
ing his evidence said after the District Court issued enjoining
order in November 1990 he objected and rejected the
accounts pertaining to the financial year beginning April 1,
1989 and ending March 31, 1990.

He said prior to that the substitution of the plans the
discrepancy of the room numbers and shortage of the floors
and car park space had also been disclosed to the board.

Before the accounts were submitted to the auditors the
HDL and VOA had admitted that the original architectural
plan was missing.

In the memorandum dated April 4, 1990 the witness had
asked for arbitration.

On March 1, 1990 Mitsui demanded payment of 3.978'

billion yen amounting to Rs. 1,219 million. Witness referred
to his memorandum (P107) dated 11-1-90 by which he
requested that Mr. Cornel Perera, Mr. Choksy and Mr. F. G.
N. Mendis and Mitsui Taisee the defendants in his District
Court case should not sit at the board meeting as there was a
conflict of interest.

The board by its minute P109 stated that there was no
conflict of interest. Witness said that at a board meeting he
refused to certify the accounts as all documents including
vouchers had not been submitted. :

Witness said in the light of several discrepancies including
the number of rooms and the substituted plans he had
reason to doubt the authenticity of the accounts and asked
for the vouchers. The Hilton Hotel project was a turnkey
project and he had to be satisfied that what was handed over
to the owners (HDC) was what was ordered or envisaged in
the agreement.

Justice Yapa: You wanted the accounts rejected. If
your position was accepted what would have happened? -
This would not have gone so far, und the matter would have
got resolved in the board. Mr. Amerasekera to questions by
the Commission said the auditors had the right to make
inquiries and probe the accounts.

SPC on malpractices

in public bodies

On November 27, 1990 the board finally approved the
accounts after amendments at the board meeting. On
November 22 where the auditors were also present the
witness had objected to the annual accounts and stated that
the balance sheet was also not correct.

Mitsui had written a letter on the sume day to Mr. Ito, an
Executive Director of the HDL stating their objections to
the auditors report.

Witness said he wrote to Mr. Puskaralingam several letters
complaining among other things about the shortcomings in
the annual report.

Al this stage Mr. Neil Dias, counsel for Mr. Paskaralin-
gam intimated to court that there was nothing in the
documents to show that Mr. Paskuralingam had received
the letters.

Commission to Mr., Amerasekera: Did you send
them by registered post? - No My Lord. I sent them by
ordinary post. And sometimes I handed them over to them
personally.

Mr. Dius said that Mr. Paskaralingam had not agreed to
the physical inspection of the Hilton Hotel building because
inter alia the Japanese had the veto power and Mr.



Amerasekera was a signatory to the clause which gave the
power of veto to the Japanese.

Justice Jayasuriya: Now you are giving evidence. You
should get Mr. Paskaralingam to give evidence. He is
trotting about the globe meeting Counsel in Singapore and
elsewhere. Why can’t he come here and make his position
clear!

The witness referred to the DC action he filed in 1990. His
lawyers had sent two letters to the auditors. When he
orginally filed the action he had not included the auditors as
a party. But later when the company said the auditots had to
be called upon to inquire into the accounts the witness had
included them too0.

As soon as the witness filed the action he had received, a
call from Mrs. Casiechetly saying that Mr, Paskaralingam

Malpractices probe in public bodies

said her the President wanted the witness to withdraw the
action.

But later, when he met Mr. Paskaralignam at the London
airport, while he was on a business trip Mr. Paskaralingam
had asked the witness o stand firm with the action, if there
was a fraud.

He had suid, he did not know of « phone call, and it must
be done by someone else.

Subsequenily the wilness had met Minister Ranjan
Wijeratne to discuss the matter and the minister had raised it
during cabinet proceedings on November 14, 1990.

The witness said according to the investment agreement
before any amendments been done they should have got the
written approval of the HDL. But the amendments have not
been submitted to the Board.

The Commission resumes sitlings on Monday.

THE ISLAND - TUESDAY 4TH JUNE, 1996

Hotel was hankl'llpt though the
accounts showed a surplus — winess

by Wijitha Nakkawita
Thoughthe accounts
of the Hilton Hotel project
showed a suiplus assets
over liabilities for the pe-
riod of 1890-91 the com-
pany by the usual stand-
ards of accepted com-
pany accountability was
bankrupt, Nihal S.
Amarasekaraformerad-
viser to the Ministry of
Finance told the Presi-
dential Cornmission in-
quiring into anomalies
and corruption in public
sectorbodiesonMay 31.
Amarasekara who
was continuing his evi-
dence before the com-
mission was answering
questions from Deputy
Solicitor General G.
Srinath Perera. The com-
mission comprises Ap-
peal -Court Judges
Priyantha Perera (Chair-
man), Hector D. Yapa
and F. N. D. Jayasuriya.
The witness said that
R. Paskaralingam, then
Secretary to the Treas-
ury had conveyed to him
through Director Exter-
nal Resources of the Min-
istry of Finance that late
PresidentR. Premadasa

had wanted the witness
to withdraw the court
action he had filed in the
District Court contesting
the payment of dues to
the Japanese consor-
tium of contractors.

He had then faxed
the copies of the court
application to America
where Paskaralingam
had beenonhiswaytoa
meeting ofthe IMF. Later
he had met
Paskaralingam at the
London airport where he
was told that the witness
should stand firm if there
had been a fraud in the
transactions of the com-
pany.

Referring to the ac-
counts of the company
forthe period 1.4 1990 to
31.3.1991 he said that
accounts presented to
the meeting of the board
of directors of the com-
pany Hotel Developers
Ltd. showed that the as-
sets stood at Rs. 227
million while the liabili-
ties were shown as
standing at Rs. 55 mil-
lion.

The witness could not

accept the accounts as
correct as the company
in this period had owed
the Japanese consor-
tium 900 billion Yen in
1990 and about 521 mil-
lion rupees in 1991.

According to a case
heardin Britain the Judge
had held that an auditor
had to go fully deep into
the accounts of a corpo-
rate body if the auditor
felt that the accounts
were presented in a
questionable manner. In
the context of the liabili-
ties not being reflected
in the accounts for this
period the witness re-
jected the accounts pre-
sented atthe board meet-
ing.

The witness also said
that the original plans for
the Colombo Hilton was
for a five star hotel and
the prospectus also de-
clared that it was a five
star hotel with swimming
pool, recreational area
and 452 guest rooms in
addition to the other ar-
eas of service in the ho-
tel, but he had learnt
much later that the origi-
nal plan including the

pool and recreational
area etc. were not being

- constructed though he

was a member of the
board of directors of the
company.

Answeringaquestion
from the commission the
witness said that he took
full responsibility for his
inability to have found out
that the construction of
the hotel was being ex-
ecuted muchlessthanin
the original specifications
shown in the plans and
the prospectus.

The witness also said
that he was pursuing the
matter now since he did
not find discrepancies in
the project implementa-
tion at the beginning.

The company solici-
tors wrote to the Char-
tered Institute of Ac-
countants alleging that
he had been negligent of
his duties, requesting
that he should be re-
moved from the Insti-
tute’s Associateship. The
institute considering the
allegations had come to
the decision that his As-
sociate Membership
could not be cancelled.
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Japanese Architect’s statements

and plans to be excluded
Neither he nor his lawyers present

By M. J. M. Zarook

The Special Presidential Commission sitting at the
BMICH has made order that the statement given by
Mr. Kenzo Watanabi, Japanese architect and the
plans submitted by him inter alia in the Hilton Hotel
inquiry would be excluded from the consideration of
the Commission as neither he nor his pleaders had
appeared before the Commission since the recom-
mencement of the inquiry.

SPC on malpractices
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The Commission which had been noting the
absence of Mr. Watanabi and his lawyers on everyday
of the inquiry, when appearances were being marked,
recorded on Tuesday that Kenzo Watanabi architect

"who was added as a respondent on his own motion to
be added as a party to assist the commission had been

absent since the inquiry recommenced and evidence
De Novo was led.

His pleaders, Mr. L. C. Seneviratne PC, Mr. J. C.
Boange and the Managing Partner of Messrs Mather
and Romanathon, Mr. S. D. Yogendra have also been
absent and have not participated in the inquiry and
assisted the commission in terms of Watanabi’s
assurances and representations made to the commis-
sion.

In the circumstances his statement made to the

investigating unit, his statement of his case and the
unauthenticated and uncertified plans tendered by
him which were neither transparencies non blue
prints would be excluded from the consideration of
the Commission until he appears before the Commis-
sion and participates in the inquiry.
[EmThe Commission of Inquiry into Malpractices
and Irregularities in public bodies comprises Justice
Priyantha Perera (Chairman), Justice Hector S. Yapa
and Justice Ninian Jayasuriya.

DAILY NEWS - MONDAY JUNE 10, 1996

Consultant agrees to inspect Hilton building from bottom to top

By M. J. M. Zarook and Manjula S. Fernando

Mr. Nihal Sri Ameresekere, Business and Man-
agement Consultant, the person on whose complaint
mainly the Hilton Hotel inquiry was initiated, yesterday
agreed to a suggestion by counsel for Mr. Cornel Perera,
one of the ‘respondents’, that he inspects the Hilton
Hotel building from the c..; park to the roof top and
make his observations on which he would be questioned
on the next date.

Mr. Ameresekere: tf11Would the commission also be
pleased to examine the building.

Chairman: We needn’t. That is why we appointed a
panel of architects to examine the building!

The Commission of Inquiry into malpractices and
irregularities in public bodies comprises Justice Priyan-
tha Perera (Chairman), Justice Hector S. Yapa and
Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Managing Director
of Hotel Developers (Lanka) Ltd, the owning company
of the Hilton Hotel and former directors, Mr. K. N.
Choksy, Mr. F. G. N. Mendis and R. R. Paskaralingam,
Former Secretary to the Treasury (absent) have been
required to show cause why they should not be found
guilty of misuse or abuse of power or corruption or
commission of fraudulent acts in connection with the
construction of the Hilton Hotel building.

Mr. D. S. Wijesinghe PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by Sivan-
anthan Associates appeared for Mr. Cornel Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Senerath Nandadeva instructed by Mr. M. D. de Silva
appeared for Mr. F. G. N. Mendis.

Mr. Ranjit Abeysuriya PC with Neil Dias and Miss
Priyadharshanee Dias instructed by Mr. N. Sambandan
appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to
participate in the proceedings.

Mr. A. R. C. Perera, Deputy Solicitor General, and
Mr. Jayantha Jayasuriya Senior State Counsel assisted
the Commission.

Mr. Godfrey Gunasekera, SSP is also assisting the
commission.

At the outset Mr. Nihal Sri Ameresekere, Chartered
Accountant questioned by Justice Jayasuriya was re-
ferred to document CP3 (area analysis sheet).

The schematic design plan (P4 and P4a)also contained
an area analysis sheet. When he was shown CP3 he was
not shown any other drawings.

Witness was questioned on the plans P104 and P163.
Both had been approved by the UDA on the same date,
April 29, 1986. According to P104 the elevation at the
19th floor was 72.7 metres.



Witness was referred to P163 at pages which showed
the machine tool room which was also called the
penthouse floor. The elevation given there was 72.5
metres. In P104 the height of the first machine room was
not given.

Witness said that on those documents it was clear that
the 19thfloor was at a height of 72.7 or 72.5 metres. The
machine tool room was either on the 19th floor or below.

Justice Jayasuriya: If anyone were to say that the
machine tool room was above the 19th floor would you
accept it? — No. .

Mr. Ameresekere, cross-examined by Mr. S. C. Cros-
sette Thambiah, Counsel for Mr. Cornel Perera said
when he examined the plans he did not take into account
the number of floors. He only looked for the number of
rooms. According to what he knew there should have
been 19 floors with guest rooms but the plans showed
only 17 floors with guest rooms.

Witness was referred to P17 the plan which he had
submitted to the Commission.

Witness said he was still a director of the Hilton Hotel.
UP to now he had not examined the floors from the
bottom to the top.

Counsel: Would you be able to do it before the next
date? — Yes. I will do it.

SPC on xhalpractices
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Counsel requested Mr. Ameresekere to examine cer-
tain features of the building from the car park, lobby
floor, third floor upwards to the 19th floor and above to
the roof top on which he would question him on the next
date.

Mr. Ameresekere said he would like to take an
architect with him.

Counsel: You might take any number of architects but
we want to know what you have observed and not what
the architects say.

Mr. Ameresekere: Would the commission be pleased
to examine the building?

Commission: That is why we appointed he panel of
architects!

Counsel: It is amazing, my lords, no two people seem
to agree on the number of floors!

The witness had been a director of Cornel and
Company Ltd from January 1984 to August '85.

He was referred to an artist's impression of the
completed three towers of the hotel building done by
KKS architects. Mr. Ameresekere said subject to his
position that from the third floor to the 21st floor should
consist of guest rooms. The plans tallied with the
architect’s impression.

Witness was referred to the letter (P264) from the
chairman of the Ceylon Tourist Board dated 15.3.83 to

Mr. Cornel Perera. The letter referred to approval being
given to a 750 room luxury hotel subject to certain
conditions.

Counsel: How did this 750 room concept occur when
even if the three towers were built it would have only 684
rooms? — This was the original idea of Hilton Inter-
national in their agreement in January 1980, but it was
changed.

Witness said the Tourist Board documents referred to
356 rooms, 350 rooms and 452 rooms.

Justice Jayasuriya: Unfortunately the architectural
plans were not sent. That is the mystery. If we have the
original plan then all this mystery will be solved!

Witness was referred to P41 the preliminary
agreement which spoke of constructing an international
5 star class hotel with 452 bays.

Counsel: This does not talk of any further bays for

managers? — The letter of 31.3.83 mentions...
Counsel: I am asking you, Mr. Amereskere, has this hotel
been constructed according to KKS design as depicted in
document P4? — It is not in accordance with the total
configuration shown in P4,

In 1983 the company's first name was Lanka Japan
Hotels Ltd. The directors were Mr. Cornel Perera, Mr.

Radhakrishnan and witness. In October 1983 they
changed the name to Hotel Developers (Lanka) Ltd.

Witness was referred (o a building application by J. D.
Rasaputra of Hotel Developers (Lanka) Ltd in October
1983.

Witness was referred to an application by Mr. Cornel
Perera to the UDA specifying the details of the hotel to
be constructed. The application referred to 20 floors plus
two penthouse floors containing 452 room modules and
covered car park for 202 vehicles. The height of the
building was 65.8 metres.

The witness was then referred to the duplicate copies
of the bound volumes of the original contract drawings
of KKS. The drawings werc signed by Mr. Yusho
Shiboto, the president of the KKS.

Mr. Thambiah said they were the original set of plans
submitted by the architects (KKS) in October '83 when
the contract was signed.

Justice Jayasuriya: Why didn’t you forward these at
the board meetings when Mr. Amereskere raised the
question? — We asked him to examine these bound
volumes.

According to these plans the hotel has parking
facilities for 196 cars.

Commission: Witness, was these plans ever put before
the board? = Not to my knowledge, my lord. When we
asked for the original plans the company said they were
destroyed by the fire.

Chairman: Did they ever ask you to examine these
plans? = Yes, my lord, Mr. Ogami asked me to examine
these bound volumes, but my lord we asked for the
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Hilton has 453 room bays

— Management Consultant

By M. J. M. Zarook and Manjula S. Fernando

Altogether there were 453 room bays in the Hilton
Hotel with 398 keys, Mr. Nihal Sri Ameresekere,
Business and Management Consultant said yesterday
before the Special Presidential Commission sitting at
the BMICH.

He was being cross-examined on the bound book
containing civil and architectural plans (CP7) by Mr.
S. C. Crossette Thambiah counsel for Mr. Cornel
Perera, one of the respondents.

Mr. Ameresekera said that some of the room bays
in each floor were minus some space which had been
allocated for the staircase.

Justice Jayasuriya: All this+is on the assumption
that CP7 is a true and authenticated copy of the
architectural -plan of 1983 which was approved in
1984? — Yes, My Lord.

The commission of inquiry into malpractices and

irregularities in public bodies comprises Justice:

Priyantha Perera (chairman), Justice Hector S. Yapa
and Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Managing Direc-
tor of Hotel Developers (Lanka) Ltd, the owning
company of the Hilton Hotel and former directors,
Mr. K. N. Choksy, Mr. F. G. N. Mendis and Mr. R.
Paskaralingam, former Secreiary to the Treasury
(absent) have been required to show cause why they
should not be found guilty of misuse or abuse of
power or corruption or commission of fraudulent acts
in connection with the construction of the Hilton
Hotel building. ,

Mr. D. S. Wijesinghe PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by
Sivananthan Associates appeared for Mr. Cornel
Perera. .

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Senerat Nandadeva instructed by Mr. M. D. de Silva
appeared for Mr. F. G. N. Mendis.

Mr. Ranjit Abeysuriya PC with Neil Dias and Miss
Priyadharshani Dias instructed by Mr. N. Samban-
dan appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to
participate in the proceedings.

Mr. A. R. C. Perera, Deputy Solicitor General, and
Mr. Jayantha Jayasuriya Senior State Counsel assisted
the commission.

Mr. Godfrey Gunasekera, SSP, is also assisting the
commission.

Mr. Nihal Amerasekere cross-examined by Mr.
Thambiah was referred to the bound book of con-
tract drawings (CP7) of the Hilton Hotel. Counsel
detailing the set of plans said only a relocation of
certain room bays which were not considered as
major amendments had been done to the plans and
they were also marked in red ink in the amended plan.

Justice Jayasuriya: Even if there is a change of
directions it should normally go through the client.

Counsel: Yes, my Lord, but even if it had done by
the architects surely the client would not have
opposed, since it will be for their good.

Counsel ssaid no alterations of the contract re-
quirement had been done and the financial amend-
ments were also not affected.

The witness said according to the cash flow reports
the number of saleable rooms had been dropped from
452 to 387. He pointed out that it would surely affect
the income.

Chairman: If the things Mr. Ameresekera says are

true there has been a fraud?
Counsel: Yes. If what he says is true. However if one
looks at this case without any preconceived motion of
fraud then it will oe clear that all the documents are
consistent with there being no fraud.

Justice Jayasuriya: But we must probe the matter!

Counsel: Yes. But Mr. Ameresekere jumped the
gun. He said two floors are missing...

Mr. Ameresekere: I asked them to controvert my
allegations and no one did.

Witness was referred to the plan sheet in respect of
the 19th floor. According to the plan there was a five
bay suite. There was also a 2 bay suit and 5 single bay
suites.

To a question by Justice Jayasuriya, witness said the
elevation was given at the 19th floor as 72.70 metres.
One tower had 12 bays and the other tower had 14
bays totalling 26 bays in the 19th floor subject to one
suite having a one and a half bay area.

Witness was referred to the number of keys in
respect of the 19th floor. The five bay suite had one
key and the two bay suite had another key. Altogether
there were 17 entities with 17 keys.

SPC on malpractices
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Justice Jayasuriya: But we are interested in the
number of room bays. There should be 452 room
bays!

Counsel: Yes, but not 452 keys. According to the
plan there would be only 387 keys.

Counsel said there were only to be 17 guest room
floors and not 19. The 19 floor guest room allegation
was a canard.

The commission raised questions on the missing
plan.

Justice Jayasuriya: According to architectural
practice the approved plan is kept in a safe place.
Only the working plans are kept in the site. Why was
that not done?

Counsel: The UDA had directed that the approved
plan should be kept at the site for inspection. It was
that approved plan with the seal of the UDA that
went up in flames.

Counsel said if the contractors had tried to take
away two basements and three floors, that would have
been a fraud of the highest magnitude. But nothing of
the sort had happened.

Witness said the contract document and the ar-
chitectural plans were tabled...

Witness was referred to the 18th floor. There were 12
bays in one tower and 13 bays in the bigger tower. In

Malpractises probe in public bodies — Hilton Hotel

respect of them there were 5 keys and 9 keys
respectively. Witness was referred to the 4th to 17th
floors. Each floor.had 12 bays in one tower and 15
bays in other tower subject to half a bay being given to
the staircase.

The number of keys were 11 keys and 14 keys
respectively. Therefore the number of room bays in 4
to 17 floors were 27 x 14 totalling 378 rooms and the
number of keys were 350.

In the 3rd floor there were 12 room bays in one
tower and 12 room bays in the other. There were 24
bays altogether with 17 keys. ]

Altogether there were 453 room bays minus the
space allocated for the staircase and 398 keys.

Justice Jayasuriya: This is on the assumption that
CP7 is a true and authenticated copy of the architec-
tural plan of 1983 which was approved in 19847 —
Ye¢s, My Lord.

The original architectural plan on which the
contract was signed was done in 1983.

Questioned by Justice Jayasuriya witness was re-
ferred to document P10l dated 14.5.90. He had
written this to Mr. Paskaralingam in which he had
referred to 20 floors from the ground floor and two
mechanical floors on top.

Further proceedings were adjourned for June 13.

The commission resumes sittings today.

THE ISLAND - TUESDAY 11TH JUNE, 1996

Ground floor counted as one of the floors

— Counsel

by Wijitha continued his evidence
Nakkawita from the previous day of

The architects of hearing, regarding the
Hilton Hote!, Colombo Colombo Hilton Hotel

had taken the ground
floor of the building to be
one of the floors so that
the total number of floors
should be counted as
t w e n t vy
CrosetteThamblah
Counsel for Cornel
Perera, Chairman Hotel
Developers Ltd., told the
Commission  inquiring
into malpractises and
corruptionin government
bodies, yesterday (10).
The Counsel made
this observation while
examining witness Nihal
S. Amarasekara who

project.

Commission com-
prises Justice Priyantha
Perera (Chairman) and
High Court Judges Hec-
tor D. Yapa and F. N. D.
Jayasuriya. Deputy So-
licitor General Srinath
Perera is assisting the
commission.

Amarasekara under
cross examination by
Counsel Crosette
Thambiah said that the
manual of the Hilton
Hotel said that it had 388
room keys not counting

the six committee rooms
and six room bays set
apart for the manager.
He also said that rooms
were in floor 3 to floor 19
and Penthouse floor
above the ninteenth floor.

It was at this stage
that the Counsel

Crosette Thambiah told

the Commission that the
architects had taken the
ground floor also as one
of the floors of the build-
ing in their design plans.
The Counsel was
producing detailed plans
of the building floor by
floor in his cross exami-
nation of the witness and
taking up the position on
that the witness Nihal S.

Amarasekarawas incor-
rect in his position that

- the number of floors and

the rooms in the original
agreement between the
company Hotel Devel-
opers Ltd.,, and the
Japaness Consortium of
builders had not been
properly understood by
the witness in the first
instance.

The Counsel also
submitted to the com-
mission that if there was
discrepancy in the ex-
ecution of the building it
should have been
pointed out at the begin-
ning of the project.
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Eleration of third and fourth floors was the same according o plan

- Management Consultant

- FRIDAY JUNE 14, 1996

(By M. J. M. Zarook)

BUSINESS and Management Consultant, Mr. Nihal
Sri Ameresekera was cross-examined on the plans relat-
ing to the Hilton Hotel building when the inquiry
resumed before the Special Presidential Commission
sitting at the BMICH yesterday.

The Commission of Inquiry into Mdlpractlces and.

Irregularities in public bodies comprises Justice Priyan-
tha Perera (Chairman), Justice Hector S. Yapa and
Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Managing Director -
of Hotel Developers (Lanka) Ltd, the owning company

of the Hilton Hotel and former directors, Mr. K. N.
Choksy, Mr. F. G. N. Mendis and Mr. R,. Paskaralin-
gam, former Secretary to the Treasury (absent) have
been required to show cause why they should not be
found guilty of misuse or abuse of power or corruption
or commission of fraudulent acts in connection with the
construction of the Hilton Hotel building.

Mr. D. S. Wijesinghe, PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by Sivan-
anthan Associates appeared for Mr. Cornel Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C. Senarat
Nandadeva instructed by Mr. M. D. de Silva appeared
for Mr. F. G. N. Mendis.

Mr. Ranjit Abeysuriya, PC with Neil Dias and Miss
Priyadharshani Dias instructed by Mr. N. Sambandan
appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to
participate in the proceedings.

Mr. A. R. C. Perera, Deputy Solicitor General and Mr.
Jayantha Jayasuriya, Senior State Counsel assisted the
Commission. . .

Mr. Godfrey Gunasekera, SSP is also assisting the
Commission.

At the outset Mr. Nihal Sri Ameresekera, Chartered
Accountant questioned by Justice Jayasuriya was re-
ferred to the letter sent by him to Mr. Paskaralingam
(P101) and a report attached to it (P101A) and to certain
annexures,

Witness said that according to the reured Supreme
Court Judge who was appointed to inquire into the
matter PI01A and the annexures were not among the
documents forwarded to him.

Witness was referred to submissions of counsel for Mr.
Cornel Perera who had said that the original plan had
gone up in smoke in the fire.

According to the report of Mitsui Toisei Consortium
P11A the fire had taken place on 18.10.85. The amended
architectural plan P104 which was produced before the
Commission by Mr. Cornel Perera was dated 15.7.85.

The so called amended or substituted plan was an-
terior to the fire that had occurred on 18.10.85.

Justice Jayasuriya: Representations had been made
by the architects and the contractors to the ministry
about the fire? - Yes.

Witness said there was an entry in P35 which said the
original plan had got burned in a fire in 1984. Witness
was referred to P16 a letterwritten by Mrs. C. Weerak-
oon of HDC into the UDA asking for approval to
submit an amended plan. There was no reference in that
letter to the fire. Those amendments were sought by the
architects.

Justice Jayasuriya: Are you aware of any documents
which stated that the amendments emanated or origin-
ated from Hilton International Ltd, USA? - Yes.

Witness was referred to the so called amended or
substituted plan of 1985 (P104).

Justice Jayasuriya: Was that plan tabled before the
Board of Directors? - No.

‘Justice Jayasuriya: Was the original plan of 1983
tabled before the board? - Yes. .

Justice Jayasuriya: When did you first come to know
that the so called amended or substituted plan had been
forwarded to the UDA? - In 1990. .

Witness was referred to the plan (P104) and the black
bound book CP7. ;

In that plan (P104) the elevation of the 3rd floor was
given as 24.5 metres.

In the CP7 the elevation of the 4th flqor was given as
24.5 metres.

Justice Jayasuriya: Can that ever happen. Can the
3rd floor and the 4th floor be at the same elevation? - No.
My Lord.

Justice Jayasuriya: So there is intrinsic incompatible
impossibility as manifested in CP7? - Yes. .

Justice Jayasuriya: Has counsel for Mr. Cornel Perera
ever made an explanation about that? - No. My Lord.

Justice Jayasuriya: We hope he will look into the
matter.

Mr. Crossette Thambiah: Nothing turns on it My
Lord. It is totally “irrelevant and in fact I have no
intention of dealing with it. I have no explanation. It
might be a mistake. But please don’t put it on me. My
position is that it is not relevant. My presentation only
deals with the number of floors.

Witness was referred to the elevation of the machine
room (No.1) which was 72.7 metres.

The 19th floor was given as 72.7 metres.

Justice Jayasuriya: Therefore could the machine
room be on the 20th floor? - No.

The chairman referred the witness to CP7Q which
referred to the 4th to the 17th floor consisting of 14
floors.



SPC on malpractices
in public bodies

Chairman: On the last occasion you conceded that 27
room bays into 14 floors would amount to 378 room bays
- Yes.

Witness said that according to P4 the square area of a
specimen room bay would be 33 sq. metres.

According to CP7 there were 20 type A room bays.
The area of each was 29.87 sq. metres and the total area
was 597.4 sq. metres.

Witness was referred to type B room bays (which were
two in number) each of 31.75 sq. metres totalling 63.50
sq. metres. Witness was also referred to type C rooms.

Mr. Amerasekera cross-examined by Mr. Crossette
Thambiah, Counsel for Mr. Cornel Pcrera was referred
to CP7Q.

Mr. Crossette Thambiah said it was too late now to
guibble about half a bay. According to the amended plan
and the plan in CP7 what was shown in CP7 was what
was proposed by the architects. Witness was questioned
on the plan drawings. If the two large rooms along with
the staircase were taken as occupying two rooms bays
then there would be 27 bays. “But you cannot put 452

rooms in 17 floors when they should go into 19 floors
unless there is some jugglery, ™ Mr. Amerasekera said.

" Witness said according to the chart provided by KKS
after his query there were 25 bays counting the fire
escape in the 18th floor.

Referred to the 19th floor witness said there were 26
bays according to the chart. Referred to CP7s witness
said there were 12 room bays if the staircase were ignored
and 8 and 6 rooms bays totalling 26 rooms bays
according to the architects.

Witness was referred to the 3rd floor in CP7. In the
chart there were eleven bays and a 5 room manager’s
apartment.

Justice Jayasuriya: Is it 5 and three quarter?

Counsel: Usually it is 6 bays with the staircase but it
has been given as a 5 roomed apartment.

Counsel: Mr. Ameresekera we have gone through an
exercise to reconcile the chart of KKS with CP7!.

Witness was referred to the elevation as shown in CP7
and in the plan from the ground floor to the top of the
19th floor. The height was given as 68.5 metres. Only in
the middle tower there was the machine room which was
also used as a storage PHI1 (Penthousel) started at the -
beginning of the machine room and the flat roor was
named PH2 (Penthouse 2), witness said.

Further proceedings were adjourned for June 18.

Malpractices probe in public bodies — Hilton Hotel

THE ISLAND - WEDNESDAY 19TH JUNE, 1996

Amemed plan of hotel was different to the copy with UDA

by Wijitha Nakkawita

The amended plan
of the Hilton Hc'el indi-
cating Lobby and
Mezanine floors, 19
other floors and two
penthouse floors with
the permitissued by the
UDA was differentto the
copy with the stamp and
markings of the UDA
filedinthe UDA, witness
before the Presidential
Commission inquiring
corruption and malprac-
ticesin governmentbod-
ies, said yesterday (18).

He said that the
amended plan submit-
ted by the company Ho-
tel Developers Ltd. was
approved by the UDA
on 29.4.96 after making

certain clarifications and
requests for additional
copies ofthe documents
but the two copies, one
sentto the companyand
the one that was keptin
the file of the UDA were
not the same. He was
resnonding to questions
from Counsel Crosette
Thambiah appearing for
Cornel Perera, Chair-
man, Hotel Developers
Ltd.

The commission
comprises Justices
Priyantha Perera,
(Chairman), Hector S.
Yapa and F. N. D.
Jayasuriya. Deputy So-
licitor General A. R. C.
Perera is assisting the
commission.

Counsel Crosette
Thambiah placed plans
of the hotel before the
commission with “the
amendments made to
the plansin 1985-86 and

pointed out that the al-
terations were done on
the request of the man-
agement. Asked by the
commissionwhetherthe
term “management’ re-
ferred to the Hilton Inter-
national Company,
counsel said that he be-
lieved it to be so and
would call for the rel-
evant information and
make a clarification on
the matter.

Asked by the com-
mission whether the wit-
ness was aware of the

amendments to building
plans, he said that
though he was a mem-
ber of the board of direc-
tors he did notknow that
the amendmentto plans
were being done. He
alsosaid thatthe amend-
ments were not placed
before the board of di-
rectors.

It was only after he
had called for details
from the architects that
he became aware of the
amendments as they
had sent him a chart
containing details of the
plan amendments.
~ The Commission
resumes sittings onJune
20th at 9.30 a.m. at the
BMICH.
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Shortfall of 42 room bays in Hilton Hotel

By M. J. M. Zarook and
Manjula S. Fernando

THERE was a shortfall of 42 room bays between
the 4th and 17th floors when the specimen size room
bay was taken into account, Mr. Nihal Sri Ameresek-
era, Business and Management Accountant said
before the Special Presidential Commission sitting at
the BMICH yesterday.

He was answering questions posed by the Commis-
sion when the Hilton Hotel inquiry was resumed
before the Commission of Inquiry into malpractices
and irregularities in public bodies comprising Justice
Priyantha Perera (Chairman), J ustice Hector S. Yapa
and Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Managing Direc-
tor of Hotel Developers (Lanka) Ltd. the owning
company of the Hilton Hotel and former directors
Mr. K. N. Choksy, Mr. F.G.N. Mendis and Mr. R.
Paskaralingam, former Secretary to the Treasury
(absent) have been required to show cause why they
should not be found guilty of misuse or abuse of
power or corruption or commission of fraudulent acts
in connection with the construction of the Hilton
Hotel building.

Mr. D. S. Wijesinghe PC with Mr. S.C. Crossette
Thambiah and Mr. Chula Bandara instructed by
Sivananthan Associates appeared for Mr. Cornel
Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C.
Senerat Nandadeva instructed by Mr. M. D. de Silva
appeared for Mr. F. G. N. Mendis.

Mr. Ranjith Abeysuriya PC with Neil Dias and
Miss Priyadharshani Dias instructed by Mr. N.
Sambandan appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was absent having declined to
participate in the proceedings.

Mr. A.R. C. Perera, Deputy Solicitor General, and
Mr. Jayantha Jayasuriya Senior State Counsel assisted
the commission;

Mr. Godfrey Gunasekera, SSP, is also assisting the
commission.

Mr. L. C. Seneviratne PC with Mr. J. C. Boange, Ms
Menaka Munasinghe and Mr. S. D. Yogendra in-
structed by Messrs Mather and Ramanathan ap-
peared for the intervenient party, Messrs KKS ar-
chitects.

Mr. Nihal Amerasekera questioned on document
CP 7Q by the Commission said there were five types
of room bays on this floor. Type A room bay had
29.87 sq metres and there were 20 of thistype. There

- Management Consultant

were two, type B room bays which had 32.92 sq met.
Type C was 28.75 sq met. Type D - 49.73 sq met and
lype E - 51.13 sq met. There was one room bay of
each type.

According to plan, the total floor area come to
(29.87 x 20) + (32.92 x 2) + 28.75 + 49.73 + 51.13 -
792.85 sq met without the internal wall.

The specimen room bay should have 33 square
metres when 792.85 was divided by 33, the number of
standard size room bays would be 24.02.

Type A, B and C were smaller than the specimen
size while C D and E which was only one room each
was larger than the specimen room bay.

Chairman: What was the shortfall that you dis-
covered? - The difference between 378 and 336 which
is 42,

Witness was referred to P 104. There were 19 A
type room bays. The total area of the room bays was
567.53 sq metres.

In Type B there were 2 room bays of 32.92 sq.
metres totalling 65.84 sq met. In Type C there were 2
rooms of 29.87 sq met and 31.52 totalling 61.39 sq
met. In Type D there was one of 49.48 sq met. In Type
E there was one of 50.78 sq met.

The total area was 795.02 sq metres without the
internal wall and dividing it by 33 there were 24.09
room bays. ’

Therefore in 24 floors there would be 336 room
bays without the bathroom wall.

The shortfall here was 42.

Witness was directed to compare P104 which was
the amended architectural plan produced by Mr.
Cornel Perera with CP7Q in the black bound book.

The total floor area in CP 7 Q was 792.85 sq metres.
The total area in P104 was 795.02 sq metres. There
were disparities and divergences between CP7Q and

- P104.

Justice Jayasuriya: In as much as there are dif-
ference and divergences, CP7 Q cannot be a true and
authentic copy of the architectural plan of 1983? -
Yes. It cannot be., Witness was referred to a
document which stated that the fire at the Hilton
Hotel site had occured in 1984 when in fact the fire
had taken place on 18-10-85.

Mr. Ameresekere, cross-examined by Mr. Crossette
Thambiah Counsel for Mr. Cornerl Perera was
referred to the 3rd floor in CP7P which was referred
to as 3-12. In P104 that room was referred toas 3- 11
type B. .
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Mr. Thambiah said it was clear that the amended
plan was not a facsimile of the original.

Witness: They have redrawn a set of plans.

Witness was referred to the letter from Mrs.
Weerakoon who had signed as Chief Engineer HDL
to the Director Development, UDA dated 8 August
1985 requiring minor architectural amendments as
suggested by the Hilton management.

Justice Jayasuirya: Is she a qualified engineer? - I
don’t know, My Lord.

The UDA replied on 13 August 1985 asking that
amended plans be forwarded with the alterations
marked in red.

By annexure dated 12 September 1985 from KKS a
list of amendments had been sent to UDA by Mrs.
Weerakoon. The list of amendments had also been
sent earlier dated July 15, 1985.

Witness was questioned on the handwritten amen-
dments to the plan.

Witness was referred to the letter dated 28 March
1986 (P276) from Mrs. Weerakoon to the Director
Development UDA “enclosing 29 amended draw-
ings.”

The witness was referred to the Development
document submitted by the UDA to the HDL where
set of conditions have been given for the approval of
the plan. Under the condition number three the
UDA had requested the copy of the approved plan to
be kept at the construction site for inspection.

Mr. Thambiah said the P163 and the P104 both
were same set of plans. P104 was the set of plans that
had been sent to the HDL while P163 was kept in
UDA. They bore the same reference number and date
of the UDA stamp. But the witness pointed out some
descrepancies, in the rubber stamps of P163 and
P104.

Mr. Thambiah detailing the amendments that had
been done in the plans said since the amendments
were very slight they had thought it was not necessary
to put them before the board.

The commission resumes sittings today and this
matter will be taken up on June 20.

DAILY NEWS - FRIDAY JUNE 21, 1996

Cornel’s plan cannot be accepted

By M. J. M. Zarook and Manjula S. Fernando

MR. Nihal Sri Ameresekera, Management Consultant
said yesterday before the Special Presidential Commis-
sion sitting at the BMICH that he would not accept that
the plan submitted by Mr. Cornel Perera (CP7) was a
copy of the original plan or that P104 was the amended
plan.

He had many reasons for rejecting them.

The commission of the inquiry into malpractices and
irregularities in public bodies comprises Justice Priyan-
tha Perera (chairman), Justice Hector S. Yapa and
Justice Ninian Jayasuriya.

In this matter Mr. Cornel Perera, Managing Director
of Hotel Developers (Lanka) Ltd, the owning company
of the Hilton Hotel and former directors, Mr. K. N.
Choksy, Mr. F. G. N. Mendis and Mr. R. Paskaralin-
gam, former Secretary to the Treasury (absent) have
been required to show cause why they should not be
found guilty of misuse or abuse of power or corruption
or commission of fraudulent acts in connection with the
construction of the Hilton Hotel building.

Mr. D. S. Wijesinghe PC with Mr. S. C. Crossette
Thambiah and Mr. Chula Bandara instructed by Sivan-
athan Associates appeared for Mr. Cornel Perera.

Mr. R. K. W. Goonesekera with Mr. W. B. C. Senarat
Nandadeva instructed by Mr. M. D. de Silva appeared
for Mr. F. G. N. Mendis. .

— Management Consultant

Mr. Ranjit Abeysuriya PC with Neil Dias and Miss
Priyadharshani Dias instructed by Mr. N. Sambandan
appeared for Mr. Paskaralingam.

Mr. K. N. Choksy was abscrLl having declined to
participate in the proceedings. .

Mr. A. R. Perera, Deputy Solicitor General and Mr.
Jayantha Jayasuriya Senior State Counsel assisted the
commission.

Mr. Godfrey Gunasekera, SSP is also assisting the
commission.

Mr. L. C. Seneviratne PC with Mr. J. C. Boange, Ms
Menaka Munasinghe and Mr. S. D. Yogendra instructed
by Messrs Mather and Ramanthan appeared for Kanko
Kikaku Sekkeisha architects.

Mr. Nihal Sri Ameresekera questioned by Justice
Jayasuriya was referred to the pages 94-96 of P272 which
was the building application submitted to the UDA by
HDL. The part that had to be filled by the UDA had not
been completed. The space left for the chairman of the -
UDA's signature had been also left blank.

. According to this document the application had not
been approved by the UDA.

Justice Jayasuriya: In the plans P104 and P163 a
frank denoting approval has not been made. This caused
you consternation and shock? — Yes.

Witness was referred to CP7P which related to sheet
No. A19 and P104 sheet No. A19.



The elevation given in both the sheets for the 3rd floor
was 24.5 metres while the 17th floor elevation was given
as 66.5 metres.

In CP7Q the elevation given for the 4th floor was 24.5.

Justice- Jayasuriya: If you were the planning auth-
ority would you give approval to such a plan? - No.
Both floors have the same elevation.

According to clause 3 of the document CP5 a sugges-
tion had been made to change the name of Lanka Hotel
Japan Ltd to Hotel Developers (Lanka) Ltd. The
proposal was 1o have been taken up at an extraordinary
meeting of the shareholders to be held on October 4,
1984. But there was no reference to such a meeting in the
documents.

Witness was referred to the building application P270
which was acknowledged by the UDA on 19.10.87.

Justice Jayasuriya: I am putting it to you that

application had been preferred on 13.10.87? — I am not .

aware. There is no date only the acknowledgement is
given.

Witness said there was some tipexing on that
document over which_ the name of Cornel and Co.
appeared. The name of applicant was Hotel Developers
(Lanka) Ltd. The receipt had been issued to HDL and
not to Cornel and Company.

Mr. Ameresekere was cross-examined by Mr. S. C.
Crossette Thambiah, counsel for Mr. Cornel Perera and
referred to the amendments given by the architects KKS
in 16A and 270C.

Witness said he wished 10 say at the outset that be did
not accept that CP7 was a copy of the original plan or
that P104 was the amended plan.

He also did not accept that 16A and 270C contained
the list of amendments.

Chairman: What are the reasons for your saying so? -
Let me take CP7 and P104 the two plans. First I shall
refer to the list of amendments which did not mention
that there was any change in the elevation. There was no
referrence to two penthouse floors.

There was also no amendments shown below ground
level and there was no reference to reduction of two guest
room floors.

As for CP7(A28) the 3rd floor elevation is +21. Sheet
A19 which gives the elevation as 24.5 is contradicting to
A28.

Witness said 66.5 - 24.5 would equal 42. If that was
divided by 2.9 there would be 14 1/2 floors.

Therefore the 17th floor should be 61.8 and not 65+ as
stated in A20. A22 referred to the 19th floor which was

given as 72.7 but the real elevation was 67.8.

If 66.5-24.5 was divided by 3 there would be 14 floors.

The summary sheets A20, A21 and A23 with regard to
the elevation belonged to the original plan (the schematic
design plan of 1980 A4) and not to the amended plan.

Mr. Thambiah then referred to the changes that had
been done to the second floor. He said that the plan
which was submitted in July 86 was merely a sketch and
the witness was only relying on this sketch.

He said that in 1985 the management decided to dc
certain changes and they were all minor changes.

Chairman: Doesn’t the cumulative effect of all the
amendments amount to something substantial? - With
respect, My Lord there was nothing substantial. I would
say those changes were necessary.

Chairman: The whole thing is the mysterious disap-

pearance of the original plan!

Justice Jayasuriya: Who would have benefited by
that? - The motivation can come both ways My Lord. If
somebody wants to maintain this canard that there was a
fraud and not pay the Japanese they could have been
interested.

Chairman: The biggest problem to the commission is
that all the plans that should have been with the various
authorities are missing?

SPC orfmaipractices
in public bodies .

Counsel: That is the most remarkable thing, My
Lords. But even in a criminal case can you put it all on
the person who prepared the plan.

Chairman: Who would have benefited most from
this?

Counsel: Shall T answer that frankly - the government.
The government of the day was in a bad position and
unable to pay.

Chairman: But surely the government did not build
this in order to deprive the Japanese?

Counsel: At that time they never thought it won't be
viable.
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